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|. EXECUTIVE SUMMARY

On paper, Mexico’s federal government professes to be a human rights protector. The country boasts an
impressive array of human rights legislation and is a signatory to many international human rights conventions.
In reality, vulnerable Mexicans, especially sexual minorities and people living with HIV, have little protection.

In June 2015, a few days before Mexico City hosted a massive Pride parade, unknown armed assailants
savagely beat and shot in the head a transgender woman in Chihuahua. The victim’s body was wrapped
in a Mexican flag — apparently a protest against the Supreme Court’s June ruling allowing gay marriage.
According to the UN Special Rapporteur on extrajudicial, summary or arbitrary executions, between 2005 and
2013 in Mexico, 555 homicides targeting individuals because of their sexual orientation or gender identity
were reported. The actual number is likely greater, as many crimes of violence in Mexico go unreported due
to a lack of confidence in the justice system.

This report examines the right to health and HIV treatment in Mexico and is based on in-country interviews with
50 Mexicans, including human rights activists, journalists, members of the lesbian, gay, bisexual, transgender
and intersex (LGBTI) community, people living with HIV, healthcare professionals and others involved in
human rights advocacy. Julio, a gay asylum seeker from El Salvador, described how the discrimination he
faced in Mexico prevented him from accessing healthcare and life-saving HIV treatment. Although Mexico
has a national healthcare system that, by law, “guarantees” access to healthcare for all, including migrants, it
failed Julio. He almost died from a cerebral infection after being denied HIV treatment for 18 months because
of a lack of sufficient personal identification to access services. His experience is consistent with other cases
from among Mexico’s marginalized communities, as documented in this report by the International Human
Rights Program (IHRP). Transgender women told the IHRP that they experience discrimination from healthcare
administration and practitioners and are routinely denied HIV treatment. Many cannot even enter hospitals
or other healthcare facilities because they lack identification and fear police officers stationed at entrances.
People living with HIV in detention face similar discrimination and barriers to HIV-related healthcare services.
Such mistreatment underscores the gap between a “paper right” to universal healthcare in Mexico and the
on-the-ground reality of discrimination and exclusion facing vulnerable populations — a breach of Mexico’s
international human rights obligations.

According to the HIV Director of Mexico’s National Commission for Human Rights (CNDH), HIV-prevalence is
increasing in Mexico, especially among LGBTI individuals, heterosexual women, sex workers and people who
inject drugs. The Mexican government’s introduction of the Programa Frontera Sur (the “Plan”), a security control
apparatus along Mexico’s southern border, has had a chilling effect on HIV-prevention initiatives, including
condom distribution, because of a fear of criminal charges under the new Plan. There is, in Mexico, a general
insufficiency of access to information on sexual and reproductive health and to human rights—based health
education. Even when sexual minorities do get access to HIV treatment, they continue to experience human
rights violations. Health advocates report breaches of confidentiality, segregation within healthcare centres and
other discriminatory practices that undermine the right to health of minorities and people living with HIV.



EXECUTIVE SUMMARY

This report criticizes Canada’s ongoing designation of Mexico as a “safe” country, which arose as part of a massive
overhaul of the refugee determination system by the former federal government in late 2012. The rationale for
the designation was that Mexico, a significant trade partner with Canada, respects human rights and protects its
citizens and thus, by extension, any refugee claim against Mexico must be “bogus” and unfounded. However,
this report concludes that Mexico remains unsafe for many Mexicans, particularly for people living with HIV or
at heightened risk of infection, as well as those belonging to communities disproportionately affected by the HIV
epidemic. The country should be removed from Canada’s Designated Country of Origin (DCO) list. The impact
of designation is potentially harmful to refugee claimants because they are afforded fewer procedural rights, and
coming from a country labeled “safe” can foster prejudgment among decision-makers at the Immigration and
Refugee Board (IRB). Finally, the report concludes that greater investments in HIV prevention, care, treatment and
support are critically needed in Mexico.
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Il. HUMAN RIGHTS IN MEXICO

A. Overview

Mexico’s government projects an inaccurate or, at the least, heavily curated image of itself as a progressive democracy,
one where human rights instruments are adopted and institutionalized to protect and defend Mexicans from human
rights abuses. Canada adopted this narrative when it labeled Mexico a “safe” country in early 2013. But the narrative
is incomplete; in reality, the most marginalized people in Mexico, especially those living with or vulnerable to HIV,
suffer as a result of this label.

The reforms undertaken by Mexico’s federal government to combat discrimination and human rights violations are
significant. Mexico amended its Constitution in 2011 to add a prohibition against discrimination on the basis of “sexual
preference,” in addition to the grounds of ethnic or national origin, social status, health condition, religious opinion, civil
status or any other reason which violates human dignity." In 2003, the Federal Law to Prevent and Eliminate Discrimination
prohibited public and private sector discrimination, including discrimination based on sexual preference.?

However, on closer examination, the facade of a progressive, open and safe country reveals cracks. The president of
the National Council for the Prevention of Discrimination (CONAPRED) has described the Federal Law to Prevent and
Eliminate Discrimination in Mexico as “insufficient” because many Mexican states have failed to reform their laws in
accordance with the federal law, leaving many Mexicans without access to this law’s protection.®

Leading up to the Pride parade in Mexico City in June 2015, the historic El Angel de la Independencia (“The Angel of
Independence”) monument in the centre of the city was illuminated in rainbow colours, an unprecedented symbolic
act intended to convey Mexico’s embrace of Pride celebrations and human rights. However, the IHRP later learned
that the government only agreed to illuminate the monument after fierce debate in the moments before the parade
and after significant pressure from the United States.*

Even with federal and state laws declaring protection for human rights, compliance is far from assured. Human Rights
Watch reports that, because of corruption, collusion of government actors and public defenders and a general lack of
resources, the criminal justice system in Mexico “routinely fails to provide justice” to victims of human rights violations
and violent crimes.® Mexico has the second highest number of hate crimes against sexual minorities in the Americas
and these crimes, such as the murder of a transgender woman in Chihuahua in June 2015, are often perpetrated with
impunity. The Catholic Church, entrenched in the Mexican political landscape, continues to advocate strenuously
against progressive reforms.” Indeed, CONAPRED has stated that homophobia is widely prevalent and deeply
rooted throughout Mexico.® Sexual minorities, targeted and vulnerable to enforced disappearances, report not
feeling safe anywhere in the country.®

1. Mexico as a Refugee-producing Country

Mexico is a migration hub: It is a country of origin, destination and transit. The dominant narrative propagated
by Mexico’s government is that the country, a haven for human rights in the region, is a refugee-receiving, not
6
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a refugee-producing country.'® However, every year, tens of thousands of Mexican asylum seekers apply for
refugee status abroad, and the numbers are rising. In 2014 alone, nearly 9,000 Mexicans applied for asylum in
the United States.™

Canada has recognized that Mexico is a refugee-producing country, despite its safe country labeling. As
demonstrated by the chart below, a significant proportion of Mexico’s claimants who manage to get to Canada
and make a refugee claim are accepted as Convention refugees, despite the visa requirement imposed on
Mexican nationals in 2009 and the subsequent designation of Mexico as “safe.” Between 2010 and 2014,
the Canadian refugee determination system found 2,539 refugee claimants met the international definition of
“refugee” set out in the 1951 Convention Relating to the Status of Refugees (“Refugee Convention”). In 2015,
41.7% of claimants from Mexico were found to be Convention refugees.'? Furthermore, in apparent contradiction
to the “safe” label, Global Affairs Canada (formerly the Department of Foreign Affairs, Trade and Development
Canada [DFATD]) has issued near-continuous travel warnings for Canadians traveling to Mexico, advising them
to “exercise a high degree of caution” in parts of Mexico due to violence, high levels of criminal activity and a
deteriorating security situation.'®

Table 1: Mexican Refugee Claims Made in Canada 2005-2014'*
(see Appendix A, Table 1, for full statistics)

Accepted Rejected Abandoned Withdrawn & other

94 188 10 34

683 65 83
2144

4184
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To live in certain areas of Mexico is to be exposed
to an epidemic of organized crime.'® As high-
lighted by the UN High Commissioner for Human
Rights following his October 2015 visit to Mexico,
98% of all crimes in Mexico remain unsolved. The
Commission found that Mexican society remains
“‘wracked by high levels of insecurity, disappear-
ances and killings, continuing harassment of
human rights defenders and journalists, violence
against women, and terrible abuses of migrants
and refugees transiting the country on their way to
the United States.”'® In November 2014, Mexican
President Pefia Nieto proposed a series of police
reforms in order to combat years of insecurity —
including centralizing control of each state’s local
police — but implementation is seriously lacking."”
Violence has increased on the national level. Jour-
nalists attempting to report on drug cartel activity

and the enforcement of drug laws by military and
police forces are assassinated or forcibly disap-
peared by perpetrators who are “frequently state
authorities, state security forces, drug cartels and
paramilitary groups many of whom have links

to the Government and/or security services.”®
Because of collusion between police and drug
cartels, a research director at the National Institute
for Public Health in Cuernavaca, Mexico, told the
IHRP that many human rights violations against
marginalized populations in Mexico occur with
impunity.’® National and international monitor-

ing bodies, including the United Nations Human
Rights Council in their most recent Universal Peri-
odic Review, have echoed these concerns about
impunity.2

2. Access to Health and HIV Treatment as a Human Right

The protection of human rights is an essential pillar of a nation’s successful HIV prevention and reduction strategy. Studies
show that people living with HIV or those at heightened risk of becoming infected with HIV will not seek testing, treatment
or support if they believe they will face discrimination, a lack of confidentiality or other violations of their human rights and
dignity.?" According to the UN’s International Guidelines on HIV/AIDS and Human Rights, there is international consensus
that broad, inclusive and rights-based responses to HIV are crucial features of a successful HIV program.??

HIV treatment is paramount to ensuring health: When HIV has severely weakened an individual's immune system, a
person is at high risk for certain life-threatening infections known as “opportunistic infections.”?® There is currently no
cure for HIV and no vaccine to prevent it, but early diagnosis and proper treatment enable people living with HIV to
live healthy lives with a life-expectancy similar to uninfected individuals. There are dozens of anti-HIV drug treatment
options, known as anti-retroviral therapies (ART) (consisting of combinations of anti-retroviral drugs [ARVs]). Treatment
is also essential to maintaining healthy communities. A lower viral load in an individual living with HIV results in lower
risk of transmission to sexual partners.?* As HIV treatment becomes more readily available and immune system
functions improve through ART, opportunistic infections and transmission of HIV become less common. However,
late HIV diagnosis or lack of consistent HIV treatment can increase the risk of both life-threatening infections for the

individual and onward transmission for those in the community.?®
8
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In September 2015, the World Health Organization (WHO) released a set of comprehensive guidelines for initiating
ART.26 According to the guidelines, anyone infected with HIV should begin ART as soon as possible following
diagnosis, in order to reduce the effects of HIV on the health and well-being of the person. The recommendation
applies to all populations and age groups living with HIV.27

The guidelines also recommend daily pre-exposure prophylaxis (PrEP) — the use of ARVs by HIV-negative persons
to reduce their risk of becoming infected with HIV — as a prevention measure for individuals at “substantial” risk.?®
This group includes gay men and other men who have sex with men (MSM), people who inject drugs, sex workers,
transgender people, and people in prisons and other closed settings.?® According to WHO, these guidelines could
help avert more than 21 million deaths and 28 million new infections by 2030.%°

Mexico

The HIV context in Mexico is one of deceiving numbers. Within the entire population, Mexico’'s HIV-prevalence rate
is relatively low, at 0.2% of the overall population.®' The government maintains the epidemic is receding, but Ricardo
Hernandez, Director of Health, Sexuality and HIV at the Comision Nacional de los Derechos Humanos (CNDH), or
National Human Rights Commission, told the IHRP that the numbers tell a different story.®?

The virus disproportionately affects specific populations, such as LGBTI individuals, women and girls, sex workers,
and people who inject drugs. For example, 15.5% of transgender women who engage in sex work are reported to
be living with HIV, and prevalence is increasing among women, who represent more than 25% of new infections in
certain regions of Mexico, such as Chiapas.*®

The epidemic also varies dramatically by region. In the state of Yucatan, for example, there were 427 reported new
cases of HIV in 2014, while the state of Mexico (whose population is more than 13,000,000 greater than Yucatan’s),
reported only 237 new cases.®

According to the CNDH, Mexico ranks twenty-third among prevalence rates in the Americas.* However, by population
size, Mexico has the third-highest number of individuals living with HIV in the Americas, behind only the United States
and Brazil. In 2013, out of a population of just under 124 million people living in Mexico, approximately 190,000 were
living with HIV.%

Legal framework

Mexico has a clear obligation to provide effective healthcare and access to treatment for people living with HIV.
International law recognizes that the right to health encompasses the right to effective and quality healthcare, without
disparities in treatment.¥’

The Universal Declaration of Human Rights (the “Declaration”) states that everyone has the right to life, liberty and
security of the person, as well as the right to medical care to maintain a standard of living adequate for their health

9
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and well-being.® The Declaration also includes the right to equal protection of the law, the right to work and access
education, the right to privacy and the right to an effective remedy for violations of human rights.*® In adopting the
Declaration, Mexico commits to ensuring these rights without “distinction of any kind,” including along lines of race,
sex or other status, such as HIV status.*

Mexico has an obligation to provide HIV prevention and education programs, as well as access to treatment, in order
to achieve fulfillment of the right to health as set out in the International Covenant on Economic, Social, and Cultural
Rights (ICESCR), ratified by Mexico in 1981.4" Access to healthcare as a basic right is set out in article 12 of the
Covenant, ratified by Mexico in 1981. It explicitly recognizes “the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.”#? Article 12.2(c) specifies that the full realization of the right to
health requires the government to take measures for the “prevention, treatment and control of epidemic, endemic,
occupational and other diseases.”*

Mexico also has an obligation to provide equal access, not just by making healthcare available, but by making
it accessible to everyone. The ICESCR prohibits discrimination in access to health by virtue of article 2: “the
rights enunciated in the present Covenant will be exercised without discrimination of any kind.”#* Discrimination
includes barriers to healthcare based on numerous grounds, such as HIV/AIDS status or sexual orientation, but
also includes inaccessibility to healthcare as a result of inappropriate health-resource allocation.*® Mexico ratified
the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), which includes the
obligation to take “all appropriate measures to eliminate discrimination against women in the field of health care in
order to ensure, on a basis of equality of men and women, access to health care services, including those related
to family planning.”4

In 2003, the Mexican government restructured its health system by legislating free access to healthcare for all
citizens through a public insurance scheme, Seguro Popular (Peoples’ Insurance).*” Seguro Popular was created
as a public insurance program for universal and comprehensive healthcare coverage for those individuals who
were not covered by employer-based insurance.*® Lauded by many as a successful reform, Seguro Popular
has provided healthcare to many Mexicans who had previously been unable to access services.* In 2000, the
Supreme Court of Mexico ruled that access to health includes access to all treatment and medication.*® As such,
Seguro Popular is legislated to include all medication, including ART for HIV. In 2012, Seguro Popular covered
55.6 million people and the CNDH estimates that approximately 59.4% of Mexico’s population is now covered
by the program.®

Healthcare
The IHRP found that, despite Mexico’s legislated provision of universal, free and quality access to healthcare, many
people in Mexico living with HIV or at high risk of infection are unable to access Seguro Popular. For those who do

have access to healthcare, many face discrimination and receive sub-par and inconsistent treatment that seriously
jeopardizes their health.

10



HUMAN RIGHTS IN MEXICO

In order to access Seguro Popular, individuals must present valid Mexican identification.® For many vulnerable
populations, this requirement effectively disqualifies them from accessing services that the state is legislated
to provide for free. This is particularly detrimental for transgender people, sex workers, migrants, people who
inject drugs, Indigenous people and street-involved individuals, who, for many reasons explored below, may not
have identification.%?

Under Seguro Popular, health supplies are limited, and what is available is discretionary, varying from state to state.>*
HIV treatment in Mexico is administered through various Ambulatory Centres for the Prevention of and Attention
to HIV/AIDS and Other Sexually Transmitted Infections (CAPASITS) throughout the country.®® CAPASITS, located
in Mexican state capitals and funded by the government, are staffed with health practitioners trained in providing
care for HIV and other sexually transmitted infections.®® In a 2013 study, health providers in Tijuana reported an
insufficient availability of ART medications in some CAPASITS in Mexico.%” The IHRP was told that some health
centres delay providing HIV treatment until a patient is showing visible signs of the iliness in order to preserve their
limited supplies.®® Such delayed treatment can have a disastrous impact on the long-term health of the individual and
HIV prevention efforts.>® Moreover, the government does not cover any PrEP drugs, such as the combination product
tenofovir/emtricitabine (marketed under the brand name Truvada).®°

An additional flaw with Seguro Popular is the non-availability of treatment for secondary health issues, such as
tuberculosis, when one is already receiving treatment for HIV.8" Patients are forced to choose between interrupting
their HIV treatment or neglecting opportunistic diseases, to which they are more vulnerable because of a
weakened immune system. Either choice could have fatal repercussions.®? As the life expectancy of individuals
living with HIV increases, such issues of singular treatment, not in keeping with good clinical practice, become
increasingly problematic.®®

In addition to concerns about supply and quality of care, Seguro Popular remains inaccessible to many because of
stigma.5* Marginalized groups are not aware that they have the right to free healthcare or do not know how to access
it. There are many segments of the population in Mexico — including LGBTI individuals, sex workers, women and
girls, and people who inject drugs — that cannot access consistent HIV treatment.®® More troubling, however, is the
fact that some healthcare authorities seem unaware that Seguro Popular is available to all.

The Director of Clinica Condesa, the leading HIV/AIDS clinic and the only publicly funded free clinic with expertise
in serving transgender clients, told the IHRP that individuals living with HIV seeking healthcare are routinely denied
assistance at health centres.®” In a 2013 report surveying healthcare providers’ perspectives on access to HIV
treatment, a Tijuana provider relayed that they encounter patients who have been sent away from hospitals because
“the doctors or dentist refuse to see anyone who is HIV-positive.”®® Members of marginalized populations often rely
on an advocate to accompany them in order to access care; without one, healthcare providers do not treat them in a
professional manner. Even then, the IHRP learned that health authorities often behave as if they are providing charity,
as opposed to acknowledging healthcare as a human right.®®
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In July 2014, the Mexican government announced
the launch of the Programa Frontera Sur (South
Border Program) (hereinafter, the “Plan”). The Plan
has the stated objective of providing care and
protection to migrants and ensuring strict respect for
human rights for a prosperous, secure and controlled
border region.”! However, in reality, human rights
advocates told the IHRP that the Plan has increased
detention, criminalization and danger for migrants,
sex workers and human rights defenders along the
border and throughout the country.”

Central to the Plan is a hard stance on human
trafficking, allegedly to protect migrants and
stem irregular movement across the border. HIV-
prevention advocates, however, lament the Plan’s
impact on HIV-prevention services throughout the
country. By restricting HIV-prevention activities for
sex workers under the guise of combating human
trafficking, the Plan has put already-vulnerable
populations at higher risk of HIV infection. The
adverse effects are not isolated to non-citizens.
The authorities are indiscriminately targeting all

individuals perceived to be connected to sex work:
from third parties associated with sex workers to
people possessing condoms.” Those providing
condoms or implementing HIV-prevention programs
now run the risk of being labeled “traffickers”’
under the Plan. One migrant shelter director and
HIV-prevention advocate used to give out condoms
in bars in the southern city of Tapachula, but
authorities are now criminally charging bar owners
in the city for allowing condoms to be distributed.”

In addition to dismantling interventions for the
prevention of HIV, sex workers are more likely to be
deterred from accessing health services for fear of
being identified and arrested, undercutting years
of advocacy work to recognize sex work as work.”®
The National Institute of Public Health in Mexico
is currently trying to help highlight the differences
between sex work and trafficking, so that there
is not a complete deterioration of HIV-prevention
efforts, but health experts told the IHRP that this is
an uphill battle.””

B. Human Rights Abuses against Key Populations in Mexico

A 2014 UNAIDS report identified populations who are more at risk of HIV. In Mexico, the populations disproportionately
affected by HIV include LGBTI individuals, women and girls, sex workers and people who inject drugs.” Because of
social, economic and legal exclusion, such populations generally do not have equal access to healthcare and live in more
precarious situations, heightening their risks for HIV. These populations, marginalized by the state and unable to enjoy
adequate human rights protections, are disempowered from seeking support to prevent and treat HIV.”® As the International
Guidelines on HIV/AIDS and Human Rights note, the violation of human rights, including discrimination against specific
populations “creates and sustains conditions leading to societal vulnerability to infection by HIV, including lack of access
to an enabling environment that will promote behavioural change and enable people to cope with HIV.”8

12
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Discrimination against those with HIV

Despite positive legislation ensuring the right to health and the prohibition of discrimination based on health conditions,
people in Mexico living with HIV remain vulnerable to human rights abuses, stigma and discrimination in all realms of life.®’
In terms of education, employment, and access to healthcare, individuals living with HIV face substantial discrimination.®?

Stigma against individuals with HIV remains a reality in Mexico. The President of the Council for the Prevention
and Elimination of Discrimination in Mexico City (COPRED) told the IHRP of individuals being refused service in
restaurants, even in urban areas including Mexico City, simply because they were suspected of living with HIV.83 In
many places, individuals are scared to disclose their status, and fear accessing testing, treatment or support. The
consequences of disclosure could be dire. According to an international health service organization, assailants in a
small town in Chiapas marked homes with spray-paint to indicate that people living with HIV resided there, so that
other residents could avoid and ostracize them.8

In 2015, in Tijuana, in the Mexican state of Baja California, a judge refused to marry Rosario Padilla and her partner
because Rosario was living with HIV. In many Mexican states, HIV tests are mandatory to obtain marriage licences,
and the judge performing the marriage has access to the results.

Mexican labour law prohibits employers from demanding HIV tests for employment, but staff at an international
health-service organization told the IHRP that individuals are commonly barred from employment because of their
HIV status, or their employment is terminated when their status is disclosed or discovered.8

Access to treatment, despite progressive legislation, remains difficult for many. A recurring problem is that many health
professionals outside of CAPASITS refuse to treat individuals living with HIV, due to a misguided fear of exposure
to the virus.®” Because all HIV knowledge, training and protocols are centered on care providers at CAPASITS, staff
doctors from the Clinica Condesa told the IHRP that other healthcare providers throughout Mexico are often ignorant
when it comes to HIV treatment and prevention.®

CAPASITS only operate in the capitals of Mexico’s 31 states and in Mexico City and, as a result, many individuals living
with HIV are unable to travel to the Centres for every health concern or monthly checkups.®® When they attend other
general medical clinics, they face stigma and discrimination, and are sometimes rejected outright from receiving care.®
According to the Executive Director of the women'’s rights organization, Balance, persons living with HIV are often last
to be seen, and forced to wait in a separate room, essentially quarantined from the other patients. In many cases,
patients are required to come with their own medical supplies so as not to “contaminate” the clinics’ instruments.®
Such discrimination jeopardizes lives because healthcare practitioners sometimes refuse to perform surgery or regular
checkups, such as pap smears, on individuals living with HIV, because of ignorance on how HIV is transmitted.®

In fact, according to staff doctors at Clinica Condesa, CAPASITS staff themselves often display ignorance and
insensitivity toward patients living HIV, who rarely seek recourse because they consider they have no choice or
rights.®® According to submissions from stakeholders to the United Nations’ most recent Universal Periodic Review of

13
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Mexico, there are no policies in place on comprehensive healthcare for LGBTI individuals and existing healthcare is
particularly insufficient for LGBTI individuals living with HIV or other STls.%

Alejandro Brito, the Executive Director of Letra S, a non-profit organization dedicated to the dissemination of human
rights information about sexuality, health and society in Mexico, told the IHRP about a young man he was assisting
who was in prison in Mexico City. When prison authorities refused to provide the young man with HIV treatment,
Alejandro Brito intervened and was able to arrange a visit to a CAPASITS. However, the doctor at the CAPASITS
told the young man that “when he was sent to prison he lost his right to treatment.”® He now needs urgent medical
attention because of an associated skin disease; it is only because his mother provided the necessary medication
that he has survived.®

This case is particularly worrisome because it demonstrates the existence of discrimination at both the prison and the
CAPASITS in Mexico City, where access to healthcare and health rights are ostensibly more respected.®” “How many of
these cases are occurring without anyone’s knowledge?” Brito queried.®® Only one prison in Mexico City provides HIV
treatment to prisoners: Santa Martha. This fact represents a stunning denial of the right to health and essential treatment.®®

Stigma traumatizes many people living with HIV. As the Executive Director of Balance told the IHRP, “an HIV
diagnosis is often seen as a death sentence because of insufficient or misinformed counselling and education.”'%

Subsection 97(1)(b)(iv) of Canada’s Immigration
and Refugee Protection Act contains a medical
exemption from refugee protection, which excludes
consideration of the risk posed to a refugee claimant
when caused by “the inability of that country [of
origin] to provide adequate health or medical care.”

The Federal Court of Appeal has held that: “If it
can be proved that there is an illegitimate reason
for denying the care, however, such as persecutory
reasons, that may suffice to avoid the operation of
the exclusion.”1®

Depending on the facts of a particular case,
a refugee claimant could show they face a
personalized risk to their life as a result of Mexico’s
unwillingness to provide them with adequate
medical care for persecutory reasons, i.e., a denial
of HIV treatment based on their sexual minority
status, or because they were in prison. Despite
Mexico’s clear commitment to offer
healthcare” (Seguro Popular), the reality that some
minority populations are denied healthcare could
support a positive refugee determination. %

“universal
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1. LGBTI

The stigma and discrimination faced by the LGBTI community in Mexico renders them more vulnerable to HIV.1%3
Despite the country’s recently enacted laws and regulations to protect LGBTI rights, including a 2011 amendment
to the Constitution to “prohibit discrimination on the basis of sexual preference,” such legislation has not translated
into meaningful protection of the LGBTI population in Mexico. There are more than 70 federal and state laws in
Mexico that explicitly reference discrimination, human dignity and equal protection.' But, as one transgender
activist told the IHRP, “the laws exist and everyone is waving the diversity flag but no one is implementing them, no
one is practising anti-discrimination.”"%

In April 2014, the Special Rapporteur on extrajudicial, summary or arbitrary executions reported an “alarming pattern
of grotesque homicides of lesbian, gay, bisexual, and transgender (LGBT) individuals.”'® The Special Rapporteur
highlighted the problem of broad impunity, coupled with “suspected complicity of investigative authorities” as a result
of either a “total failure to investigate” or investigations misguided by “stereotypes and prejudice.”'” According to the
Special Rapporteur, between 2005 and 2013, 555 homicides targeting individuals because of their sexual orientation
or gender identity were reported. The CNDH learned of several cases in which police officers have been involved in
homophobic attacks.'® The Special Rapporteur reported that Mexican authorities will often choose not to prosecute
hate crime cases, labeling them as “crimes of passion”.'® The Special Rapporteur concluded that homophobic
and transphobic violence is not isolated, but is instead “emblematic of patterns of conduct of some members of
society and recurrent actions of certain public servants, including prejudices, dislikes and rejections, reflecting the
existence of a serious problem of intolerance.””® A 2010 national study compiled by Global Rights, International
Human Rights Clinic at Harvard, the International Gay and Lesbian Human Rights Commission, and the Colectivo
Binni Laanu indicated that 76.4% of LGBTI people in Mexico have experienced physical violence as a result of their
sexual orientation or gender identity."" According to the same study, 53.3% of LGBTI people report being assaulted
in public spaces.'"?

Discrimination against LGBTI youth is also of concern. According to the Director of an LGBTI community centre in
Mexico City, school administrators and staff stigmatize LGBTI students, sometimes leading to the students dropping
out of school."?® While school-dropout is a widespread problem across Mexico, it is especially detrimental to LGBTI
youth, and transgender youth in particular, who are more likely to self-isolate, remain unaware of their rights or how to
exercise them, and face severe discrimination in employment.'*
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The Mexican media’s portrayal of the reality
for LGBTI people in Mexico is problematic and
misleading, according to Alejandro Brito, the
Executive Director of Letra S. Journalists refer
to murders of LGBTI individuals as “crimes of
passion,” when in reality they are hate crimes.'®
Murders of transgender women receive especially
scant media coverage.''® The media publishes
graphic images of victims’ bodies, which some have
suggested may desensitize the public to scenes of

Commercial media underplays homophobia and
hate crimes and twists the discourse on human
rights protection for LGBTI people."® According
to Human Rights Watch, journalists often self-
censor their reporting of all violence because of
attacks against them by government officials and
organized criminal groups. Similarly, journalists are
likely to underplay criticisms of the criminal justice
system because of the government’s continued
financial influence over the media.!®

horrific violence against the gay community.™"”

Transgender Women'2°

The majority of experts the IHRP interviewed identified transgender women as the population in Mexico most
vulnerable to physical, emotional and health risks, including HIV. A staff member at an international health-service
organization told the IHRP the life expectancy of transgender women in Mexico is significantly lower than the life
expectancy for cisgender women in Mexico, which is 79 years.'?' Transgender women are especially vulnerable if
they are also migrants, sex workers, homeless or street-involved.

Despite some legislative victories, such as laws implemented to remove administrative obstacles for transgender
individuals changing their gender on identity documents, the transgender community faces a hostile and dangerous
environment throughout Mexico. This is particularly true for transgender women.'? There are a significant number
of unsolved murders of transgender women in Mexico, a phenomenon activist Ricardo Roman identified as the
“maximum expression of the rejection of the transgender identity.”'?® Access to justice is virtually non-existent for
transgender women, and crimes against them are almost always committed with impunity.'2*

Beyond hate crimes, transgender women face daily discrimination in Mexico. Stigma against transgender women,
especially in the realm of employment, remains real.'®® Several activists and journalists told the IHRP that the only
employment options for transgender women are: sex worker, hair stylist, or “night-time entertainer.”'?¢ Mexico City
offers no respite, as even in that so-called “progressive oasis,” the private sector is opposed to hiring transgender
women. The cycle of vulnerability continues in Mexico City because the only way transgender women can support
themselves is on the fringes of society, where they are criminalized, incarcerated and vulnerable to abuse.’?” As
staff at the Program for Human Rights in Mexico City stressed, there is still a likelihood that certain individuals are
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arbitrarily arrested because of how they look."?® Such treatment is compounded by family and community rejection,
commonplace in Mexico’s largely traditional, Catholic society.'?®

Transgender women and access to healthcare

The 2014 UNAIDS Gap Report— investigating people left behind by global HIV-prevention strategies — highlights the
fact that due to a lack of identity documents, increased risk of violence, and exclusion from education, employment,
and healthcare, transgender individuals face an increased vulnerability to HIV."° Transgender women have a much
higher HIV-prevalence rate of between 16% and 17% compared with 0.2% for the general population.’™' In a 2012
study of transgender women in Mexico City, public health researchers found a “very worrisome combination” of
factors, including “very high HIV prevalence, low demand of HIV testing and low awareness of HIV status, as well as
sexual risk behaviour with multiple partners.”'?

Access to healthcare is an ongoing difficulty for transgender populations in Mexico, particularly for transgender
women. Because of profound discrimination in the healthcare system, transgender women are more likely not
to receive treatment for their HIV until it has already developed into AIDS, which imperils their health.’® Seguro
Popularis inaccessible to most transgender women, largely because most do not have identification. In most cases,
transgender women lack identification because they do not want to be associated with their past identities or they
have lost their identification while incarcerated. In general, because of the vulnerabilities associated with being
transgender in Mexico and the high likelihood of police involvement, the expectation that a transgender woman will
retain identification is unrealistic.'* According to the Executive Director of Clinica Condesa, Dr. Andrea Gonzalez, her
clinic has never treated a transgender woman from Mexico or from elsewhere in Central America who has her identity
documents.™® While transgender women might carry one piece of identification, they almost never have sufficient
records to meet requirements to access Seguro Popular.™® Moreover, the IHRP learned that even when transgender
women do have the requisite identification, health providers at health centres treat and refer to them as the gender
indicated on their birth certificate or other identification, rather than their self-identified gender.’™’

In 2012, Mexico City enacted the Law for the Prevention and Comprehensive Care of HIV/AIDS of the Federal District,
guaranteeing the elimination of barriers to equal healthcare for individuals living with HIV and for populations at
heightened risk of infection, including transgender people.’®® However, there are no protocols about how this law
should be enforced or details concerning how transgender individuals might access HIV treatment.”® Across the
country, transgender women experience the greatest difficulties of any other group in accessing treatment and
healthcare, and they continue to face discrimination from health authorities. %

Crimes affecting the dignity and security of transgender people are rampant in health centres.' Because of their often-
fraught relationship with law enforcement, many transgender people in need of healthcare are reluctant to enter hospitals
because of police officers posted at facility entrances.'? As two transgender activists told the IHRP, sexual minorities
are harassed or abused by police and so avoid them, even to the detriment of their health, because of a fear they will be
targeted and expelled from the hospital, or arrested.™ Police have been known to send transgender women away from
hospitals, but even if they manage to enter, they face discrimination from authorities and others at the hospital. ™

17



HUMAN RIGHTS IN MEXICO

Gay Men and Other Men Who Have Sex with Men

Despite improvements, gay men and other men who have sex with men (MSM) in Mexico are disproportionately
affected by HIV and continue to encounter obstacles accessing consistent and quality healthcare.*

Gay men and MSM are still victims of homophobia and violent hate crimes in Mexico. In September 2015, in what was
attributed by some as retaliation for the Supreme Court’s June 2015 decision to legalize gay marriage, emergency
room doctors in Mexico City reported treating an increase of gay male patients suffering physical abuse.'#®

Gay men and men who have sex with men and access to healthcare

Among LGBTI populations, gay men and MSM generally have the least difficulty accessing healthcare in Mexico.'”
Nonetheless, as seen below, there are also worrying trends within these communities.

MSM in Mexico have an HIV-prevalence rate of 17.3%,'%® but they have the lowest rate of testing.® This disparity
has much to do with a lack of education targeting MSM who do not identify as gay. MSM can include a wide variety
of individuals including men who are gay or bisexual, transgender men, and men who identify as heterosexual.'®
The Director of HIV programs of CNDH told the IHRP that most HIV campaigns are targeted at gay men, neglecting
MSM.™" Stigma, social exclusion, violence and discrimination remain rampant in Mexico, and MSM are therefore
more likely to engage in unsafe and illicit sex and are at higher risk of infection.?

Several experts interviewed by the IHRP highlighted a worrying decrease in HIV testing and in the use of prevention
methods among both young gay men and young MSM.'® These statistics may reflect, in part, a belief among many
members of the younger generation that the HIV epidemic only affects older men. '** Many in Mexico have not seen
anyone die of AIDS as more people living with HIV have longer and healthier lives.’® However, the belief that HIV
can be “fixed” through treatment neglects the fact that HIV — left untreated — can be a deadly disease, putting
individuals at risk for a host of other health problems, including dementia, kidney disease and diabetes.%

2. Women and Girls

Women and girls remain vulnerable to human rights abuses in Mexico despite the Mexican government’s strides in
improving laws to protect women’s rights.’” Implementation of these protections is lacking and, as a result, women
experience poorer health, are more economically insecure and face higher rates of violence than men.'*® Women are
less likely than men to be formally educated and they face greater inequality and discrimination in the workplace.®
Women, for example, are still fired from their jobs for pregnancy.’® In fact, this practice is the source of the highest
number of human rights complaints in Mexico City. "

According to CNDH, violence against women is a persistent problem in Mexico.'®? Human Rights Watch reports that
Mexican laws do not provide adequate protection for women and girls who are vulnerable to domestic and sexual
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violence. As a result, victims will generally not report abuses or if they do, they will encounter “suspicion, apathy
and disrespect.”'®® The UN Special Rapporteur on extrajudicial, summary and arbitrary executions reported in April
2014 on the persistence of often fatal violence against women and the impunity for perpetrators, despite progressive
legislation concerning violence against women in Mexico.'® There are few services, such as counselling and support
groups, to address violence against women outside of Mexico City, and no specific services geared toward violence
against lesbian, bisexual or transgender women victims of violence.®

The Committee against Torture and the Committee on the Elimination of Discrimination against Women (CEDAW) have
both highlighted concerns that women “continue to be the victims of gender-based murders and disappearances” despite
the establishment of legal means of protection.’® According to both Committees, impunity persists with respect to the
“investigation, prosecution and punishment of perpetrators of acts of violence against women across the country.”'¢

According to the 2012 CEDAW report, prepared for the UN’s Universal Periodic Review of Mexico, violence against
women, including rape, femicide and enforced disappearance, is prevalent in Mexico, especially in regions where
the army or law enforcement are conducting operations against organized crime. These cases are rarely reported
to authorities because of fear of retaliation and a lack of standardized procedures for responding to complaints,
conditions which, according to CEDAW and the Inter-American Court of Human Rights, “hamper the right of victims
to access to justice and leave a high proportion of cases unpunished.”'®® Between 2006 and 2012, six femicides
occurred every day in Mexico, but between 2012 and 2013, only 24% of the murders were investigated by authorities
and only 1.6% of those cases led to conviction and sentencing.'®®

Women living with HIV are particularly susceptible to human rights abuses in Mexico. The IHRP heard reports that
healthcare officials forcibly sterilize women living with HIV.'"° Among Nicaragua, El Salvador, Honduras, Guatemala
and Mexico, a 2012-2013 study found that Mexico has the worst rate of forced sterilization for women living with
HIV, with 28% of respondents reporting that health authorities had pressured them to get sterilized."" The Ethical
Committee of Puebla’s State General Hospital has an unwritten rule that all women living with HIV who seek medical
care must be sterilized to prevent vertical transmission (parent-to-child HIV transmission) in the event of pregnancy.'’?
In the state of Morelos, healthcare workers fabricated a fake consent for a caesarian section for a woman living with
HIV, while she was under the effects of anesthesia, by taking an unauthorized imprint of the woman’s fingerprint. She
had not provided her consent and woke to find her thumb stained with ink.'”® As seen in countries like Canada, where
vertical transmission is almost non-existent, proven scientific measures exist — for example, anti-retroviral treatment
regimens — that do not involve such serious violation of a patient's human rights.74

Women and girls and access to healthcare

Machismo culture is prevalent in Mexico and sexism permeates society, especially concerning access to
healthcare.'” There has been some progress in the sphere of maternal health, but stark differences persist
throughout the country. According to a report on maternal health in Mexico, maternal mortality rates are high among
“less educated, poor, rural, and Indigenous women,” reflecting “on-going inequalities in access to affordable,
quality, and culturally appropriate maternal health services.”'®
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Discrimination in healthcare for women is exacerbated by stigma against people living with HIV for those more than
31,000 women living with HIV in Mexico. This number currently represents 18% of the epidemic, with 80% of women
infected through heterosexual sex, most with a regular partner.’””

Women living with HIV in Mexico are a vulnerable population because they often have less formal education than
men and are contending with high discrimination and stigma.'”® Forty-five percent of women living with HIV reported
that healthcare personnel violated the confidentiality of their HIV diagnosis.'”® The Director of Balance told the IHRP
of many women who indicated that health personnel disclosed their HIV status to their husbands or the men in their
family before disclosing it to them. This type of breach, embedded deeply in a culture of gender discrimination, has
far-reaching consequences for women'’s health, security and sense of self.

Almost 60% of women living with HIV in Mexico do not have any medical insurance and therefore must rely on
Seguro Popular.'® As Dr. Jeremy Cruz, psychologist at Clinica Condesa in Mexico City told the IHRP, health services
for women in Mexico are limited and providers are ill-equipped to provide women with the necessary mental health
and gender-sensitive care, alongside their HIV treatment.™ The provision of HIV treatment for women must take into
account stigma in communities and homes, and the risk of gender-based violence as a result of diagnosis. In fact,
44 1% of women in Mexico experience gender-based violence connected to their HIV status, which affects their
adherence to treatment and their physical and mental well-being.'®

Government efforts to educate Mexicans about sexual and reproductive health are seriously lacking.'® In particular,
women’s sexual health needs have largely gone unheeded because of sexism within the healthcare system.®
The lack of education on sexual and reproductive health is significant; according to Eugenia Lopez, the Executive
Director of Balance, a survey of female community leaders showed that a majority of respondents thought condom-
use caused pregnancies.'®

Healthcare providers reportedly do not provide their patients living with HIV with necessary information about
maintaining a healthy sexual life.'® According to a 2015 report by UNAIDS, the Inter-American Commission of Women
(CIM) and the Organization of American States (OAS), only 14.2% of surveyed women living with HIV reported
receiving counselling on their reproductive choices (compared to, for example 54.9% in Honduras).'® As a result,
many women, in some cases traumatized by the way their healthcare provider has treated them, believe that their
diagnosis is the end of their sexual and romantic lives.'® Without appropriate counselling from a doctor, they self-
isolate and sometimes leave their jobs and families.®

Healthcare providers have denied birth control options to women living with HIV."®" Instead of informing their patients
about how to avoid HIV transmission in child-bearing, healthcare professionals have instructed their patients to
practise abstinence. As the Executive Director of Balance told the IHRP, “the worst thing a woman living with HIV can
do in the eyes of healthcare practitioners in Mexico is have sex and reproduce.”!%

Mexico is failing to link sexual and reproductive health with HIV, and hence contributing to increased transmission.
Because women are perceived as low risk, HIV testing is not always offered during prenatal care, which means that
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many women are not diagnosed, remaining invisible to healthcare providers and policymakers.'® As of 2015, only
58% of pregnant women were tested for HIV in Mexico — far below other countries in the region, such as El Salvador,
Guatemala and Honduras, where the testing figures are 80% and higher.%4

Lesbian and bisexual women face the same obstacles in accessing rights-based comprehensive care as the larger
population of cisgender women in Mexico; however, these obstacles are exacerbated by their sexual minority status.
Human rights have improved for lesbians and bisexual women in Mexico over the last few decades, but they remain
an outsider group, vulnerable to marginalization. This status in turn makes them less able to access HIV treatment
and care. Ongoing discrimination and a lack of training for healthcare professionals result in services that are
blind to the particular needs of the lesbian and bisexual population. In research undertaken by the women'’s rights
organization Balance, among 20 lesbian women, many reported being refused a pap smear because they identified
as lesbians. This type of ignorance jeopardizes women'’s lives, overlooks medical issues that are crucial to lesbian
and bisexual health, and also makes women from sexual minorities feel excluded from the healthcare system.%

3. Sex workers

Sex workers are particularly vulnerable to abuse and violence from many segments of Mexican society, both state
and non-state actors.’ The hierarchy of power and control over sex workers globally means that human rights
violations against sex workers are almost always perpetrated with impunity.'®®

Sex workers and access to healthcare

As sex workers in Mexico face increasing criminalization as a result of the Programa Frontera Sur (the “Plan”), their
ability to access quality healthcare has diminished.'® Federal law has officially decriminalized the sex trade, but
most local governments have not reformed their policies accordingly.2®® Moreover, with the Plan, sex work nationwide
has become associated with human trafficking, putting sex workers and those assisting them at risk of being
criminalized.?®' Activists from Mexico City told the IHRP that the Plan goes directly against what civil society and aid
groups have been striving to achieve for years, which is recognition of sex work as legitimate work.2%?

Rights advocates told the IHRP that sex workers have limited access to the healthcare system in Mexico; they are
not provided with any reproductive or health education.?® Knowing they will receive inadequate care, and fearing
identification and arrest, sex workers tend to avoid healthcare services.?%

Etty, a leader in the sex worker community for over 30 years and the matron of Casa Xochiquezal, a home for elderly sex
workers in Mexico City, told the IHRP how she recently enlisted help from priests to bring a young and very ill sex worker
to the hospital. When Etty followed up hours later, she found the hospital had refused to admit the girl. It was only after
hours of challenging the hospital administration and proving that she had connections to the police that the hospital
finally agreed to let Etty into the emergency room, where she found the young girl unattended and nearly unconscious

on the floor. Even then, Etty had to speak to several doctors before convincing one of them to care for the girl.2%
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Cisgender female sex workers in Mexico have an HIV-prevalence rate of 0.67%, almost three times the national
average for the general population.?2®® Male sex workers in Mexico have a prevalence rate of 24.1%.2%” Because
of discrimination and stigma, they may be conducting their work in precarious circumstances, leading to unsafe
sexual encounters, diminished access to healthcare, STl prevention education and services, and increased
vulnerability to HIV.2%®

Many sex workers are also homeless or street involved, which limits their access to healthcare and treatment,
consequently increasing their risk of HIV transmission.?® Street-involved and homeless populations are largely
invisible in Mexico. There are no public policies in place to support or assist these populations and no data about
their numbers or their needs.?'° As far as the government is concerned, they do not exist because they do not have
identification or a residence.?""

The impact of the Plan on HIV-prevalence rates among sex workers has not yet been documented, but it is
expected to be significant. The Plan has jeopardized all HIV-prevention services for sex workers, especially along
the Guatemala—Mexico border.?"? Those who attempt to implement HIV-prevention programs for sex workers face
the danger of being labeled “traffickers” and facing criminal charges.2™ There is substantial evidence that the
criminalization of sex work, whether official or perceived, increases vulnerability to HIV by impeding HIV prevention
and response.?'

Migrants in Mexico are extremely vulnerable to forced
disappearances, police brutality, “transactional sex,
survival sex and non-consensual sex,” and destitution,
making them vulnerable to HIV infection.?'® According
to the Inter-American Commission on Human Rights
(IACHR), “the extreme vulnerability to which migrants
and other persons fall victim in the context of human
mobility in Mexico is one of the worst human tragedies
in the region today."?"”

According to estimates, about 300,000 people
migrate to Mexico annually.?® Of these migrants,

many tens of thousands are escaping violence
and persecution in their countries of origin. Despite
being a signatory to the Refugee Convention
and the 1967 Additional Protocol on the Status
of Refugees (1967 Protocol), Mexico fails to offer
asylum to those in need of protection because of
a broken asylum system, and Mexican policies
such as the Programa Frontera Sur increase the
vulnerability of these would-be refugees by forcing
them to transit through Mexico along dangerous
routes, in order to claim asylum elsewhere 2"
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Migrants face abuse from the local population
and authorities alike. According to the IACHR,
the Mexican State’s response to migrant abuse
has been “patently inadequate” and detention
has become the rule rather than the exception.??
In 2014, Mexican authorities detained 107,814
migrants, a 35% increase from the previous year.??

Even Mexican migrants in the northern border
region have poor access to healthcare. A 2015
study of HIV monitoring of Mexican migrant flows
traveling across the Mexico-United States border
indicated “unacceptably low” HIV-testing rates and
an urgent need for “vigorous efforts to improve HIV
diagnosis and engagement in HIV care among

Mexican migrants.”2?3
Despite a national law that guarantees migrants

access to healthcare regardless of their status,
the reality is that migrants are unable to access
healthcare in Mexico.??

4. People who Inject Drugs

Intravenous (IV) drug use has become a significant problem in recent years in Mexico, and it is especially concentrated
along the northern border.?>* According to the Director of an NGO that provides harm reduction services in Tijuana,
many drug users in the region were deportees from the United States who had decided to stay to make money before
attempting to cross the border again. As a result of minimal work opportunities, however, many of these deportees
end up living on the streets, and are susceptible to depression and heroin addiction.??® Without access to harm
reduction services such as sterile needle and syringe distribution programs, IV drug use increases their risk of HIV
infection. In many cases, access to healthcare remains elusive.??

Simultaneous vulnerabilities of sex work, homelessness or street-involvement, and migration combine to make people
who inject drugs particularly susceptible to human rights violations, against which they have minimal recourse to justice.

According to the NGO INSPIRA, a community organization with a decade’s experience of working with LGBTI people,
people living with HIV and people who inject drugs, “it's a fact that drug users are accosted by police.”??” Typically,
people who inject drugs are picked up by the police, thereby losing their money and possessions (including any
identification they may have).??®

In a rare public effort to bring police to account for their treatment of people who inject drugs, the harm reduction
network, Redumex, filed a complaint with the National Commission against Discrimination concerning the Tijuana
police in March 2015.22° The complaint included 37 pages of testimonials of human rights violations.?®® By order of the
Tijuana mayor, who was planning to run for governor, local authorities forcibly displaced a population of drug users
from the banks of a canal to so-called “rehab” centres (where there was no guarantee of food or rehabilitation) or to
their city of origin.2" As of publication, there has been no official response to the complaint.232
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People who inject drugs and access to healthcare

As the number of people who inject drugs has risen, so has the HIV-prevalence rate among them. Recent
statistics provided to the IHRP in June 2015 by the Director of HIV programs with CNDH indicate that the HIV-
prevalence rate among people who inject drugs is 2.5% and rising.2%® However, because people who inject
drugs do not have consistent access to healthcare, it is likely this statistic is not representative.?*

People who inject drugs face substantial barriers in accessing healthcare in Mexico. Most do not have identification,
in many cases because the identification has been confiscated or lost, or intentionally discarded, to avoid association
with their past identity or criminal record.?*® In addition, police presence at hospitals tends to dissuade people who
inject drugs who need healthcare from attempting to access it.

Often, as with other vulnerable groups, people who inject drugs need to be accompanied by an advocate in order to
access healthcare.?®® However, even if they get access, discrimination by hospital authorities results in people who
inject drugs not remaining in care or failing to receive the comprehensive attention to which they have the right.2”
There are numerous reports that hospitals lack respect and sensitivity toward, as well as protocols geared to, people
who inject drugs. This includes failing to provide pregnant women or their newborn babies with methadone treatment
during labour.®

In 2009, Mexico’s federal government passed a law to divert individuals arrested for possession of small amounts
of drugs from the penal system to addiction treatment. However, there has not been meaningful implementation of
the intended scale-up of addiction treatment access. According to a 2011 National Household Survey, only 18% of
drug-dependent individuals were in treatment.?®

The Mexican government also does not provide sufficient harm reduction services, HIV/STI prevention or sexual
and reproductive health education. Coverage is improving thanks to funders such as the Global Fund to Fight
AIDS, Tuberculosis and Malaria, which provides 77.6% of all syringes distributed to people who inject drugs in
Mexico. Government syringe programs remain “under-resourced and insufficient” and access to these programs
is hampered by drug laws that continue to criminalize individuals possessing small amounts of drugs.?® In
particular, the paucity of harm reduction services, such as needle and syringe programs, increases the possibility
of HIV and hepatitis C virus (HCV) transmission through needle sharing.2*' More broadly, the criminalization
and vulnerability of people who use drugs makes adherence to HIV treatment (when accessible) very difficult.
The IHRP was told of incidents where police have raided sleeping areas used by people who use drugs and
discarded their HIV medication.?*
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[1l. CANADIAN ASYLUM POLICIES
AND DESIGNATED COUNTRIES OF ORIGIN

A. Canada’s International Legal Obligations

Canada is a signatory to the Refugee Convention, and the 1967 Protocol.?? Under the Refugee Convention, Canada
has a duty to recognize as a refugee any individual residing outside his or her country of nationality, who is unable or
unwilling to return because of a “well-founded fear of persecution on account of race, religion, nationality, membership
in a political social group, or political opinion.”2%® Once recognized, refugees are entitled to legal status and protection
in Canada.

A cornerstone of international refugee law and one of the most fundamental articles of the Refugee Convention is the
principle of non-refoulement.?** Non-refoulement is the right to not be returned to experience persecution or danger
based on one of the five Convention reasons, above.?®

In addition to the obligation to recognize refugees and the prohibition against non-refoulement, as signatory to the
Refugee Convention, Canada has a duty not to discriminate against refugee claimants by reason of “race, religion or
country of origin.”2%

B. Designated Countries of Origin

Canada’s previous federal government circumvented its legal obligations to refugees. In December 2012, Bill C-31:
Protecting Canada’s Immigration System Act substantially changed Canada'’s refugee determination system.%’

Bill C-31 gave the Minister of Citizenship and Immigration the power to identify certain countries he considered
presumptively safe as “Designated Countries of Origin” (DCOs) for the purpose of deciding asylum claims.?*®® Canada
added Mexico to the DCO “safe” list in February 2013.2%° As of April 2016, there were 42 countries on the DCO list.?%

Until July 2015, refugee claimants from DCO countries were barred from access to appeal a negative refugee
determination to the newly created Refugee Appeal Division (RAD) of the Immigration and Refugee Board (IRB). It
was also possible to deport failed DCO claimants from Canada immediately after a negative decision on their refugee
claim; they did not have a right to an automatic suspension of deportation when they pursued review of a negative
decision at the Federal Court.?®" The lack of access to the RAD had far-reaching consequences: an August 2015
Osgoode Legal Studies Research Paper reported that over 25% of failed refugees succeed on appeal at the RAD,
indicating a high number of flawed decisions at the IRB.26?

In Y.Z., the Honourable Justice Boswell found that the RAD bar for claimants from DCO countries contravenes section
15 of the Canadian Charter of Rights and Freedoms (the right to equality and non-discrimination).2¢® The decision
results in failed claimants from DCO countries being able to file an appeal to the RAD, which includes a suspension of
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deportation from Canada while seeking this appeal.?®*While the government launched an appeal of Justice Boswell’s
decision to the Federal Court of Appeal, following the fall 2015 election, the new Liberal government discontinued
that appeal, leaving Justice Boswell’s decision, and its positive implications for DCO claimants, intact.?6®

DCO refugee claimants were also denied access to publicly funded healthcare under the Interim Federal Health
Program (IFHP), with the exception of care required to treat a medical condition deemed to pose a risk to public health.
This “public health and public safety” coverage included anti-retroviral medications and other HIV-related care.?®®

As of April 1, 2016, the Liberal government has reinstated full IFHP coverage for all refugees. This means that
claimants from DCO countries will have the same level of healthcare as all other refugee claimants.2¢’

Finally, the Liberal government has promised to institute an “expert human rights panel” to determine DCO
designations.?® As of April 2016, the specifics of such a panel's composition and the process for DCO designation
(and de-designation) have not been announced. With or without input from such a panel, the government of Canada
has the authority to remove Mexico from the DCO list.

C. Impact of Designated Country of Origin

In a 2012 report, the United Nations High Commissioner for Refugees (UNHCR) submitted that designating a country
as “safe” for the purposes of expediting asylum applications is not prima facie problematic.?®® However, such a
designation would need to be used only in “carefully circumscribed situations” and be based on “reliable, objective
and up-to-date information from a range of sources,” including compliance with human rights instruments and
openness to human rights monitoring.2’® Importantly, UNHCR highlighted that a designation of a country as safe
cannot establish a guarantee of safety for all residents of that country.?”

While the appointment of an expert human rights panel may reduce concerns about DCO designations being
arbitrary or made without proper consideration, the DCO system remains problematic, particularly for its impact on
claimants who are living with or vulnerable to HIV infection. Despite DCO claimants now having access to the RAD
and healthcare through the IFHP, other obstacles to full access to justice and procedural fairness exist for claimants
from designated “safe” countries.

A country that may be safe for the majority of the population may be unsafe for certain minority groups.?? The
success rate of sexual orientation claims for countries that do not otherwise produce a great number of Convention
Refugees is illustrative of this fact (see Appendix A, Table Il). A country that appears politically progressive — i.e.,
has legislated protection for human rights and has ratified international instruments — may not have protocols or
resources to ensure enforcement and protection of these rights.

This is particularly true for populations that have traditionally been marginalized, such as populations living with HIV
and those from groups at high risk of infection. This includes populations that, for reasons of their gender, sexuality,
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citizenship status, or social class, are made all the more vulnerable by their HIV status and are not adequately
protected by the government. Such populations tend to be stigmatized, criminalized and discriminated against, and
are often rendered invisible in statistics purportedly representative of a larger population.?”®

Refugee claimants with fears based on their sexual orientation or gender identity face legal obstacles that can
be compounded by coming from a DCO country and living with or being vulnerable to HIV.27* A claimant from a
DCO country has half the time to prepare for their refugee hearing after filing their Basis of Claim form — that
is, 30 days as opposed to 60 days for all other claimants.?”® Because of the sensitive nature of claims based on
sexual orientation, sexual minority status or gender-based violence, there are many factors that contribute to
challenges in presenting these claims within the shortened time frame set out in the DCO regime. After what may
be years of hiding their identity or being silent about gender-based or sexual abuse, many do not feel safe enough
immediately upon arrival to share such information or acquire documentary evidence from their countries while
seeking legal representation and navigating a new country.?”® Many experts note that claimants may not make
important disclosures to their lawyers in one meeting; often it takes months to establish trust.?’” This is particularly
true for claimants who have experienced trauma or who are not comfortable disclosing previous sexual violence,
their sexual orientation or HIV status.

An additional factor is that some claimants may only discover their HIV status when they complete the required
Immigration Medical Exam (IME).?® Claimants must then cope with their diagnosis and disclose this status to their
counsel in an extremely short time frame. The shortened time frame for DCO claimants raises the risk that claimants
living with HIV will not have the time to disclose their status to their lawyer, resulting in their health status not being
pursued as a ground of risk at their refugee hearing.

Another impact of designation is that failed claimants from DCOs cannot apply for a Pre-Removal Risk Assessment
(PRRA) for 36 months after their refugee claim is denied, compared with the 12-month bar on PRRAs for other
claimants.?”® The PRRA presents an opportunity for failed refugee claimants to show that they face a risk in their
country based on new evidence arising after their refugee claim was refused. The risk assessment is of particular
importance for claimants who may not have been able to disclose their HIV status, past sexual or gender-based
violence, or sexual orientation in their initial refugee claim, and fear persecution if returned to their country.

D. Mexico’s Designation

The designation of “safe” signals to the IRB member the Minister’s opinion about refugee claims from Mexico,
which could affect a claimant’s chance of success at having their claim accepted in Canada.®° As Justice Boswell
stated in the Y.Z. decision, the distinction between DCO and non-DCO claimants is “discriminatory on its face,”
serves to “marginalize, prejudice, and stereotype” DCO claimants and perpetuates a stereotype that they are
“somehow queue-jumpers” or “bogus,” that they only came here to take advantage of Canada’s refugee system
and its generosity.?8!
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CANADIAN ASYLUM POLICIES AND DESIGNATED COUNTRIES OF ORIGIN

Under the current designation scheme, “safe” countries are supposed to recognize “basic democratic rights and
freedoms” and provide “mechanisms for redress if those rights or freedoms are infringed,” in order to be reviewed
for possible designation.?®? As discussed throughout this report, the IHRP’s research has found that progressive and
inclusive Mexican laws confirming basic democratic rights and freedoms do not translate into access to those rights
or access to redress for violations of those rights for people living with HIV or those at heightened risk of infection.
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IV. RECOMMENDATIONS

To the Canadian government and lawmakers:
Human Rights for Vulnerable Groups in Mexico

1. If the Canadian government retains a Designated Country of Origin list, it should immediately remove
Mexico from the list.

2. Canada should urge Mexico to ensure full, prompt, effective, impartial and diligent investigation
and prosecution of homicides perpetrated against women, migrants, journalists, human rights
defenders, children, inmates and detainees, people who use drugs, and LGBTI people, to end
the impunity for perpetrators.

3. Canada should offer support to Mexico to implement training for all police, prosecutors, border control
and judicial authorities on HIV, gender identity, sexual orientation, gender-based violence, sex work, drug
use and harm reduction. (Canada has some relevant experience and resources on some of these issues,
but should also enhance such training domestically for its own police, prosecutors and other authorities on
these issues, where it is absent or inadequate.)

4. Canada should actively participate in regional and global initiatives that work to amplify the voices of
LGBTI activists in Mexico, just as it should support such initiatives around the world.

5. Canada should offer assistance to Mexico for LGBTI movement-building, including core and program
support to organizations working in areas such as health, community development, and engagement of
religious leaders and institutions, to assist in mobilizing key constituencies speaking out in support

of human rights for LGBTI people.

6. Canada should ensure that LGBTI rights are systematically integrated into other international
development and human rights funding programs in Mexico, such as those to alleviate poverty, protect
against discrimination, promote civil liberties, address gender-based violence, and/or promote

health (including HIV prevention, treatment and support, and sexual and reproductive health more broadly).

Access to HIV Health Services in Mexico

7. Canada should urge Mexico to stop criminalizing HIV-prevention work under the Programa Frontera Sur.
Condom distribution can save lives; treating healthcare activists as traffickers undermines the health and
human rights of all Mexicans.

8. Canada should urge Mexico to take steps to address discrimination in healthcare services, and
to ensure access to ARVs for persons living with HIV. Canada should offer assistance to Mexico in
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developing protocols for healthcare professionals to ensure equal and consistent access to Seguro
Popular, with particular emphasis on the rights of sexual minorities, women and girls, sex workers,

people who use drugs, migrant communities, Indigenous communities, people in prison and other forms of
detention, and persons living with HIV.

9. Canada should urge Mexico to live up to its international obligations to ensure widespread availability
of adequate HIV-prevention and care information, quality HIV-prevention measures and services, and safe
and effective medication at an affordable price for all Mexicans, particularly marginalized populations.

10. Canada should encourage Mexico to provide access to HIV treatment for persons living with HIV in
prisons throughout the country, pointing to Mexico’s obligations under international law and international
guidelines on prison health.

11. Canada should offer assistance to Mexico to create more harm reduction programs for people who
use drugs.

12. Canada should offer assistance to Mexico to create specialized healthcare services for transgender
people throughout Mexico.

13. Canada should urge Mexico to expand HIV testing during prenatal care, ensuring that any such testing
is voluntary and carried out with women’s informed consent as well as pre- and post-test counselling,
consistent with international guidelines on HIV testing.

14. Canada should urge Mexico to prohibit the use of forced sterilization of women, including women living
with HIV, as a profound human rights violation, denounced by numerous international human rights bodies
and contrary to international human rights law.

15. Canada should work with the government of Mexico and international organizations to address the
urgent need for information and educational resources concerning sexual and reproductive health for
all Mexicans.

16. Canada should work with the government of Mexico and international organizations to address the
urgent need for HIV-prevention education initiatives for populations living with HIV and at risk of

infection, as well as education initiatives to promote awareness of human rights, including the right

to medical treatment and the right to voluntary and confidential HIV testing with pre- and post-counselling.

17. Canada should urge Mexico to implement legal support services that will educate people living with
and affected by HIV about their rights, and provide free or affordable legal services to enforce those rights.
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V. APPEND'X A: TABLES

Table 1: Mexican Refugee Claims Made in Canada 2005-20142%

Claims Accepted | Rejected | Abandoned | Withdrawn | Claims Pending
found eligible & other finalized
for a refugee

hearing?*

2014
2013
2012
2011
2010
2009
2008
2007°%
2006
2005

Table II: Sexual Orientation versus All Claim Types, Selected Countries 2004 —20072%

Claim Type Accepted Rejected Recognition Rejection
Rate Rate

Sexual Orientation 75.0 29.4
All Claims 34.5 74.4

Sexual Orientation
All Claims

Jamaica

Sexual Orientation
All Claims

St. Lucia
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Vl: APPEND'X B: METHODOLOGY

For sixteen days in June/July 2015, the IHRP conducted field research in Mexico to assess whether Canada’s 2013
declaration that Mexico is a “Designated Country of Origin” — a safe country — was valid for those living with or
vulnerable to HIV. The IHRP conducted a total of 34 interviews with 50 doctors, academics, journalists, activists, and
human rights defenders throughout Mexico to investigate possible human rights violations against individuals living
with HIV and those who have experienced discrimination as a result of their marginalized or criminalized status,
rendering them vulnerable to HIV infection.

In addition, the IHRP conducted four interviews in Canada with researchers and advocates to highlight the impact of
Canada’s policies on vulnerable groups.

All interviews adhered to strict confidentiality principles and were conducted using an open-ended questionnaire.
The interviewees were fully informed about the nature and purpose of the report, and the manner in which their
information would be used. They were also explicitly provided the option of not participating or remaining anonymous
in the final report. The interviewees were not provided incentive in exchange for participation. The interviews were
conducted in person with the exception of approximately six interviews, which were conducted either by Skype,
phone or e-mail.

The IHRP provided for review an advance copy of the report and recommendations to our Advisory Committee:

Canadian HIV/AIDS Legal Network / Réseau juridique canadien VIH/sida
Canadian Doctors for Refugee Care (former)

HIV & AIDS Legal Clinic Ontario (HALCO)

Refugee Law Office, Legal Aid Ontario (LAO)
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