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Canada’s Treatment of Vulnerable Persons in Immigration Detention 
 
I. INTRODUCTION  
 

1. This joint submission by the International Human Rights Program at the 
University of Toronto’s Faculty of Law (IHRP), Amnesty International (AI), 
Justice for Children and Youth (JFCY), the Canadian Association of Refugee 
Lawyers (CARL), the Canadian Civil Liberties Association (CCLA), the British 
Columbia Civil Liberties Association (BCCLA), and the Refugee Law Office of 
Legal Aid Ontario (RLO) highlights shortcomings in Canada’s treatment of 
children or  individuals with psychosocial disabilities or mental health conditions 
in immigration detention.1 Human Rights Watch (HRW) has endorsed the 
recommendations of this joint submission.  
 

II. SUMMARY 
 

2. In the period under review, Canada has begun to make progress in its treatment of 
immigration detainees, and demonstrated a willingness to address deeply 
embedded issues within the immigration detention system. Nevertheless, 
Canada’s treatment of vulnerable individuals in immigration detention – including 
children and persons with psychosocial disabilities or mental health conditions – 
continues to violate binding international law, such as the rights to equality, 
liberty and security of the person, and the right to an effective remedy. In many 
cases, this treatment constitutes arbitrary detention, as well as cruel, inhuman, and 
degrading treatment. Canada’s treatment of children in the context of immigration 
detention also violates the Convention on the Rights of the Child.  
 

3. In the 2013 UPR, Canada accepted two recommendations2 pertaining to the 
protection of non-citizens, and noted three recommendations with respect to 

																																																								
1
	This	submission	is	based	on	3	years	of	research	by	the	IHRP.	The	full	reports	are	attached:	“We	Have	No	
Rights:”	Arbitrary	imprisonment	and	cruel	treatment	of	migrants	with	mental	health	issues	in	Canada	
(Annex	A);	“No	Life	for	a	Child”:	A	Roadmap	to	End	Immigration	Detention	of	Children	and	Family	
Separation	(Annex	B);	and	Invisible	Citizens:	Canadian	Children	in	Immigration	Detention	(Annex	C).		
2
	R.128.147:	“Ensure	the	protection	of	refugees,	migrants	and	members	of	their	families	in	full	compliance	

with	international	standards”	(Belarus),	online:	https://www.upr-

info.org/sites/default/files/document/canada/session_16_-_april_2013/ahrc2411e.pdf;	R.128.148:	“Take	
the	necessary	measures	to	prevent	cruel	and	discriminatory	treatment	against	asylum	seekers,	migrants	

and	refugees,	especially	if	these	are	minors,	and	ensure	compliance	with	the	principle	of	non-refoulement	

of	the	Convention	relating	to	the	Status	of	Refugees”	(Ecuador),	online:	<https://www.upr-

info.org/sites/default/files/document/canada/session_16_-_april_2013/ahrc2411e.pdf>.	
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immigration detention.3 However, none of the previous UPR recommendations 
directly addressed the impact of immigration detention on vulnerable persons.  

 
4. The IHRP welcomes the following positive developments in Canada’s 

immigration detention regime:  
 

a. The Canada Border Services Agency (CBSA) has taken important steps 
toward addressing systemic issues within the immigration detention regime. 
CBSA has embarked on several new programs to improve transparency, 
alternatives to detention, and detention infrastructure.4 CBSA has also 
engaged in a review of national detention policies and standards.5  
 
b. Since 2013, the number of instances of detention has decreased from a 
total of 8,739 in fiscal year 2012-13, to 6,251 in 2016-17.6 The average length 
of detention during this period has ranged between 19.5 and 24.5 days.7 The 
number of children in detention has also decreased, from 232 in fiscal year 
2014-15, to 162 in 2016-17.8 The average length of detention for children 
during this period has decreased from 16 to 13 days.9 However, it is unclear 
how many children are separated from their detained parents because CBSA 
has not collected this data.  
 
c. In 2015, an Ontario Court of Appeal decision opened a new judicial 
avenue for immigration detainees to challenge their incarceration, namely, in 

																																																								
3
	R.128.146:	“Revise	the	legal	provisions	on	mandatory	detention	of	migrants	and	asylum	seekers	

included	in	the	category	of	irregular	entries,	in	accordance	with	the	recommendation	of	the	Committee	

on	the	Elimination	of	Racial	Discrimination	(Committee	on	CERD)”	(Mexico);	R.128.159:	“Investigate	
thoroughly	all	cases	of	the	detention	of	persons	who	have	entered	Canada,	including	Russian	citizens,	on	

non-security	grounds	and	also	information	about	cruel	treatment	vis-à-vis	these	people,	pressure	being	

used	against	them	and	demands	that	they	provide	personal	information	and	the	unjustified	searches	that	

have	been	carried	out	as	well”	(Russia);	R.128.162:	“Reconsider	its	policy	of	using	administrative	

detention	and	immigration	legislation	to	detain	and	remove	non-citizens	on	the	ground	of	national	

security”	(Egypt),	online:	<https://www.upr-info.org/sites/default/files/document/canada/session_16_-

_april_2013/ahrc2411e.pdf>.		
4
	Canada	Border	Services	Agency,	“CBSA	Comments	–	Invisible	Citizens:	Canadian	Children	in	Immigration	
Detention”	(3	February	2017)	[CBSA	Comments	–	Invisible	Citizens].	This	document	contains	the	Canada	

Border	Services	Agency’s	response	to	the	preliminary	draft	of	this	report,	and	was	provided	in	an	email	

from	Canada	Border	Services	Agency	on	4	February	2017.		
5
	Ibid.	

6
	Canada	Border	Services	Agency,	“Detention	Statistics”	Government	of	Canada,	online:	
<http://www.cbsa-asfc.gc.ca/security-securite/detent-stat-eng.html>	[CBSA	“Detention	Statistics”].		
7	Ibid.	
8
	Ibid.		

9	Ibid.	
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the Superior Court of Justice through habeas corpus applications.10 This is an 
important remedy, although it is only available in a narrow set of cases.11  

 
d. In 2017, the Immigration Refugee Board of Canada (IRB) announced that 
it would undertake an independent audit of detention reviews conducted by 
the Immigration Division in a sample of cases involving lengthy detentions.12  

 
5. Despite these positive steps, immigration detainees continue to suffer significant 

human rights violations. In particular, non-citizens13 with psychosocial disabilities 
or mental health conditions are routinely held in maximum-security provincial 
jails,14 and children (including Canadians) continue to be detained or “housed”15 
in detention, or separated from their detained parents.16 There is no legislatively 
prescribed limit to the length of detention, and as such, detainees have no way to 
ascertain how long they will spend in detention. A needlessly punitive culture 
persists within the immigration detention system, and it is enabled by a series of 
systemic issues that must be addressed through legislative, regulatory, and policy 
amendments.  
 

6. This submission examines the following key issues within the Canadian 
immigration detention system.  
 

a. Immigration detainees with psychosocial disabilities or mental health 
conditions held in maximum-security provincial jails (para. 8); and  

																																																								
10	Chaudhary	v.	Canada	(Public	Safety	and	Emergency	Preparedness),	2015	ONCA	700	(CanLII).		
11	Recent	cases,	including	Scotland	v	Canada	(Attorney	General)	(2017	ONSC	4850)	and	Ali	v	Canada	
(Attorney	General)	(2017	ONSC	2660),	have	developed	this	judicial	remedy	further.		
12	Immigration	and	Refugee	Board	of	Canada,	“Immigration	and	Refugee	Board	of	Canada	to	carry	out	

audit	of	long-term	detention	reviews”	(17	August	2017),	online:	<http://www.irb-

cisr.gc.ca/Eng/NewsNouv/NewNou/Pages/aud-ver-det.aspx>.	
13
	“Non-citizens”	include	migrants,	asylum	seekers	awaiting	a	decision	on	their	claim,	asylum	seekers	

whose	claim	has	been	denied,	and	permanent	residents	in	the	process	of	being	stripped	of	their	status.		
14	International	Human	Rights	Program,	"We	Have	No	Rights":	Arbitrary	Imprisonment	and	Cruel	
Treatment	of	Migrants	with	Mental	Health	Issues	in	Canada	(2015)	at	78,	online:	
<http://ihrp.law.utoronto.ca/utfl_file/count/PUBLICATIONS/IHRP%20We%20Have%20No%20Rights%20R

eport%20web%20170615.pdf>	[“We	Have	No	Rights”].	
15	Children	who	are	not	under	detention	orders	may	stay	–	or	be	“housed”	–	in	detention	with	their	

detained	parents	or	legal	guardians,	if	it	is	in	the	best	interests	of	the	child	(Canada	Border	Services	

Agency,	“Statement	by	the	Canada	Border	Services	Agency	on	housing	of	Canadian	children	in	immigration	
holding	centres,”	(25	February	2017),	online:	<https://www.canada.ca/en/border-services-
agency/news/2017/02/statement_by_thecanadaborderservicesagencyonhousingofcanadianchi.html>).	
16
	International	Human	Rights	Program,	“No	Life	for	a	Child”:	A	Roadmap	to	End	Immigration	Detention	of	

Children	and	Family	Separation	(2016)	at	5,	online:	
<http://ihrp.law.utoronto.ca/utfl_file/count/PUBLICATIONS/Report-NoLifeForAChild.pdf>	[“No	Life	for	a	

Child”].	



4	
	

b. Children detained or “housed” in immigration detention, or separated from 
their detained parents (para. 20).  

 
7. Recommendations are listed at the end of this submission (para. 35).  

 
III. RELEVANT ISSUES  
 

(A) Canada’s treatment of individuals with psychosocial disabilities or mental 
health conditions in immigration detention  

 
8. Every year, thousands of non-citizens are detained in Canada.17 Between 2012 

and 2017, an average of 7,215 individuals were detained each year.18 While the 
majority of immigration detainees are held in Immigration Holding Centres 
(IHCs) designated for this population, approximately a third of all detainees and 
the vast majority of long-term detainees are held in facilities intended for a 
criminalized population.19 Immigration detainees with psychosocial disabilities or 
mental health conditions are routinely held in maximum-security provincial 
jails.20 In fact, CBSA policy explicitly states that detainees may be transferred 
from IHCs to provincial jails due to their mental health conditions.21 Although 
CBSA claims that detainees can access more specialized care in provincial jails,22 
research indicates that mental health care is woefully inadequate, and that the 
maximum-security conditions exacerbate existing mental health condition and 
trigger new illnesses.23  

 
 
 
 

																																																								
17
	CBSA	“Detention	Statistics”,	supra	note	6.	

18
	Ibid.		

19
	Ibid.	There	are	two	IHCs	–	in	Toronto	and	Laval	–	that	accommodate	long-term	detentions,	and	third	

IHC	in	Vancouver	that	accommodates	stays	of	48	hours	or	less.	Immigration	detainees	who	are	held	

outside	a	region	served	by	an	IHC	are	detained	in	provincial	jails.	See	also,	Brendan	Kennedy,	“Caged	By	

Canada:	While	Canada	is	celebrated	as	a	safe	haven	for	refugees,	hundreds	of	unwanted	immigrants	like	

Ebrahim	Toure	languish	indefinitely	in	jails	across	the	country”	The	Toronto	Star	(17	March	2017),	online:	

<http://projects.thestar.com/caged-by-canada-immigration-detention/part-1/>.	
20
	"We	Have	No	Rights",	supra	note	14,	at	78.	

21
	Canada	Border	Services	Agency,	“Arrests,	detentions	and	removals:	Detentions”	(12	January	2017),	

online:	<http://www.cbsa-asfc.gc.ca/security-securite/detent-eng.html>	[CBSA,	“Arrests,	detentions	and	

removals:	Detentions”].	
22
	"We	Have	No	Rights",	supra	note	14,	at	78.	

23
	Public	Services	Foundation	of	Canada,	Services:	Overcrowding	and	inmates	with	mental	health	problems	

in	provincial	correctional	facilities	(2015)	at	15,	online:	
<http://publicservicesfoundation.ca/sites/publicservicesfoundation.ca/files/documents/crisis_in_correcti

onal_services_april_2015.pdf>	at	5,	14	[PSFC,	Overcrowding	and	Inmates].	
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Legal Framework  
 

9. Although immigration detention deprives individuals of their liberty, the system 
provides inadequate legal safeguards to ensure this deprivation is justifiable. 
Many of the legal safeguards present in the criminal justice system, including 
evidentiary standards and procedures required to justify deprivation of liberty, as 
well as the conditions of confinement, are absent in the immigration detention 
context. 
  

10. Individuals are generally detained for three main reasons: flight risk, danger to the 
public, and unclear identity.24 The legislative scheme is silent on mental health.25 
CBSA officers and Immigration Division adjudicators are not required by law to 
consider individuals’ mental health in decisions to detain individuals or continue 
their detention.26  

 
11. Once detained, there are no established criteria in law to determine the site of 

confinement – the decision to transfer detainees from IHCs to provincial jails is 
entirely within the jurisdiction of CBSA.27 Research indicates that detainees’ 
counsel are not notified of transfer decisions or the reasons for transfers, and 
detainees do not have the right or a meaningful opportunity to challenge this 
decision.28 There is no effective and transparent monitoring of the conditions of 
confinement for detainees held in provincial jails, as independent monitors are 
often barred access to these facilities and their reports are not published.29  

 
12. While CBSA makes the initial decision to detain, the decision to continue 

detention is under the jurisdiction of the Immigration Division of the Immigration 
and Refugee Board.30 Detention review hearings are held within 48 hours of 
detention, 7 days of detention, and every 30 days thereafter until release.31 While 
the detention review process is meant to mitigate the risk of indefinite detention, a 
series of systemic flaws within this process make hearings futile in many cases, 

																																																								
24
	Immigration	and	Refugee	Protection	Act,	SC	2001,	c	27,	s	55	[IRPA].	

25
	"We	Have	No	Rights",	supra	note	14,	at	52.	

26
	Mental	health	is	not	one	of	the	factors	to	be	taken	into	consideration	when	assessing	whether	a	person	

is	a	flight	risk,	danger	to	the	public,	or	has	an	unclear	identity.	For	a	list	of	factors,	see	Immigration	and	
Refugee	Protection	Regulations,	SOR/2002-227,	ss	244-248	[IRPR].	
27
	"We	Have	No	Rights",	supra	note	14,	at	75.	

28	Ibid,	at	79.	
29	Canadian	Red	Cross	Society,	Annual	Report	on	Detention	Monitoring	Activities	in	Canada	(2011)	

(obtained	through	access	to	information	request	by	IHRP,	A-2014-09720)	at	6;	see	also,	"We	Have	No	

Rights",	supra	note	14,	at	84.	
30
	IRPA,	supra	note	24,	s	54.	

31
	Ibid,	s	57.	
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and actually facilitate indefinite detention.32 The following are only some of these 
systemic flaws: detention review hearings lack due process; Immigration Division 
adjudicators who preside over the hearings are not required to have legal training 
(including knowledge about human rights standards), and as a result, they often 
misconstrue basic legal principles; and adjudicators lack independence and often 
cede their jurisdiction over testing evidence to CBSA officers (or “Minister’s 
Counsel”), whose representations and allegations are accepted at face value.  

 
13. Although the frequency of the detention review hearings is supposed to be a 

safeguard against indefinite detention, with each decision to continue detention, it 
becomes more difficult to secure release. This is because detention review 
hearings are quasi de-novo, which means that instead of reviewing previous 
decisions for potential mistakes, adjudicators take the findings of previous 
decisions at face value and only look for “clear and compelling reasons to depart 
from previous decisions.” In practice, this shifts the burden onto the detainees to 
prove that they should be released.33 This is particularly challenging because 
detainees often do not have legal representation at detention review hearings.34 
Importantly, the totality of these systemic flaws are further aggravated because 
there is no limit to the length of detention, and instances of detention can continue 
for months and even years; the longest instance of immigration detention in 
Canada was 11 years.35 

 
14. Although CBSA and Immigration Division adjudicators are required by law to 

consider alternatives to detention,36 in practice, there is a lack of meaningful or 
viable alternatives to detention for individuals with mental health issues.37 
Immigration detainees’ mental health issues are rarely seen as a factor favoring 
release. In fact, in many cases, there is a presumption toward continued detention 
as psychosocial disabilities or mental health conditions are often interpreted 
through a lens of flight risk and danger to the public.38  

 
 
 
 

																																																								
32
	"We	Have	No	Rights",	supra	note	14.	See	also,	Scotland	v	Canada	(Attorney	General),	2017	ONSC	4850.	

33
	"We	Have	No	Rights",	supra	note	14,	at	5;	Scotland	v	Canada	(Attorney	General),	2017	ONSC	4850.		

34	Ibid.	
35	
Geoffrey	York,	“Freed	from	Canadian	Detention,	South	African	Man	Left	in	Limbo”	The	Globe	and	Mail	

(14	June	2016),	online:	<https://beta.theglobeandmail.com/news/world/freed-from-canadian-detention-

south-african-man-left-in-limbo/article30462108/?ref=http://www.theglobeandmail.com&>.	
	

36
	IRPR,	supra	note	26,	s	248(e).	

37
	"We	Have	No	Rights",	supra	note	14,	at	5.	

38
	"We	Have	No	Rights",	supra	note	14,	at	53.	
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International Law Violations 
 

15. Canada is violating its international legal obligations by detaining migrants with 
mental health issues in provincial jails for immigration purposes. First, this 
system violates the right to be free from arbitrary detention39 because key aspects 
of the immigration detention regime are not sufficiently prescribed by law.40 
Second, this system violates the right to be free from cruel, inhuman, and 
degrading treatment41 insofar as it routinely imprisons migrants with mental 
health issues in more restrictive forms of confinement, fails to provide adequate 
health care, and raises the spectre of indefinite detention.42 The Canadian 
immigration detention regime also discriminates against individuals with 
psychosocial disabilities or mental health conditions in terms of their liberty and 
security of the person,43 as well as their access to health care in detention.44 
Finally, the legislative scheme for detention review hearings violates the right to 
an effective remedy45 because the regime creates a de facto presumption against 
release, and judicial review of these hearings is largely ineffectual.46  
  

Mental Health Evidence 
 

16. There is overwhelming evidence that immigration detention has a devastating 
impact on individuals’ mental health. Although CBSA justifies transferring 
immigration detainees from IHCs to provincial jails in order to improve access to 
mental health services,47 those who suffer from depression, post-traumatic stress 

																																																								
39
	International	Covenant	on	Civil	and	Political	Rights,	19	December	1966,	999	UNTS	171,	art	9(1)	(entered	

into	force	23	March	1976)	[ICCPR].	
40
	"We	Have	No	Rights",	supra	note	14,	at	88-89.	

41
	ICCPR,	supra	note	39,	arts	7,	10;	the	prohibition	against	torture	or	cruel,	inhuman	or	degrading	

treatment	is	elaborated	further	in	the	Convention	Against	Torture	and	Other	Cruel,	Inhuman	or	Degrading	
Treatment	or	Punishment,	10	December	1994,	85	UNTS	1465	(entered	into	force	26	June	1987).		
42
	"We	Have	No	Rights",	supra	note	14,	at	91-94.	

43
	ICCPR,	supra	note	39,	art	9;	Convention	on	the	Rights	of	Persons	with	Disabilities,	30	March	2007,	2515	

UNRTS	3	(entered	into	force	3	May	2008),	arts	4,	5,	14	[CRPD].	See	also,	Committee	on	the	Rights	of	

Persons	with	Disabilities,	“Guidelines	on	article	14	of	the	Convention	on	the	Rights	of	Persons	with	

Disabilities,”	September	2015,	online:	

<http://www.ohchr.org/Documents/HRBodies/CRPD/GC/GuidelinesArticle14.doc>.		
44
	"We	Have	No	Rights",	supra	note	14,	at	94,	96-97.	

45
	ICCPR,	supra	note	39,	art	9(4).	

46	"We	Have	No	Rights",	supra	note	14,	at	97-98.	First,	an	application	for	judicial	review	requires	leave,	
which	may	result	in	a	delay	between	three	months	to	a	year,	all	while	the	detainee	remains	in	custody.	

Second,	the	Federal	Court	does	not	have	the	authority	to	order	release	of	an	individual	in	detention;	the	

Court	may	only	review	the	“reasonableness”	of	a	detention	review	decision.	Third,	judicial	reviews	are	

rarely	sought	because	they	are	incredibly	resource	intensive	and	expensive.		
47
	Ibid,	at	78.	
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disorder, or anxiety often do not receive any treatment at all.48 Individuals who 
have expressed distress and the will to commit suicide are sometimes kept in 
solitary confinement.49   
  

17. Studies from Canada and around the world clearly indicate that detention causes 
psychological illness, trauma, depression, anxiety, aggression, and other physical, 
emotional, and psychological consequences.50 Uncertainty about the end date of 
detention is one of the most stressful aspects of the system, especially for those 
who cannot be removed from Canada due to legal or practical reasons that are out 
of their control.51 Detention can be particularly damaging to vulnerable 
individuals, including asylum seekers and victims of torture.52  

 
Case Study 
  
18. Uday53 had a psychosocial disability for over a decade, and had managed his 

mental health long before he arrived in Canada in November 2011. CBSA officers 
stopped Uday at the border upon his arrival, because they could not obtain proof 
of his identity or nationality, and believed him to be a flight-risk. Despite his 
persistent requests to access his medication from his suitcase after a long flight 
from Europe, according to Uday, CBSA officers insisted that he complete his 
interview. Shortly after, Uday had a suspected seizure, was taken to hospital, and 
then transferred directly to the Toronto IHC. During a subsequent interview with 
CBSA, where Uday made his claim for asylum protection, he became agitated and 
caused some property damage. He was again taken to hospital, and then 
transferred directly to jail. Although he had no criminal record and was not held 
on criminal charges, Uday continued to be detained in the maximum-security 
facility for nearly three years until CBSA acknowledged that Uday was de facto 
stateless and allowed for his release. 
 

																																																								
48
	Interview	of	Michael	L	Perlin,	Professor	at	New	York	Law	School	(5	February	2015).	

49
	"We	Have	No	Rights",	supra	note	14,	at	27.	

50
	Janet	Cleveland	&	Cecile	Rousseau,	“Psychiatric	symptoms	associated	with	brief	detention	of	adult	

asylum	seekers	in	Canada”	(2013)	58:7	Can	J	Psych	409;	K	Robjant,	I	Robbins	&	V	Senior,	“Psychological	

distress	amongst	immigration	detainees:	a	cross-sectional	questionnaire	study”	(2009)	48:3	Br	J	Clinical	

Psychology	275;	AS	Keller,	B	Rosenfeld,	C	Trinh-Shervin,	et	al,	“Mental	health	of	detained	asylum	seekers”	

(2003)	362(9397)	Lancet	1721;	Derrick	Silove,	Patricia	Austin	&	Zachary	Steel,	“No	Refuge	from	Terror:	

The	Impact	of	Detention	on	the	Mental	Health	of	Trauma-affected	Refugees	Seeking	Asylum	in	Australia”	

(2007)	44:3	Transcultural	Psych	359.	See	also	UNHCR	&	OHCHR,	Global	Roundtable	on	Alternatives	to	
Detention	of	Asylum-Seekers,	Refugees,	Migrants	and	Stateless	Persons:	Summary	Conclusions,	11-12	May	

2011	at	para	10	[UNHCR	&	OHCHR,	Global	Roundtable	on	Alternatives	to	Detention].	
51
	UNHCR	&	OHCHR,	Global	Roundtable	on	Alternatives	to	Detention,	supra	note	50,	at	para	11.	

52
	United	Nations	General	Assembly,	Report	of	the	Special	Rapporteur	on	the	human	rights	of	migrants,	

François	Crépeau,	UNGA,	20th	Sess,	A/HRC/20/24	(2012)	at	para	43	[UNGA,	Report	of	the	Special	
Rapporteur	on	the	human	rights	of	migrants].	
53
	"We	Have	No	Rights",	supra	note	14,	at	61.	Name	changed	to	protect	identity	of	the	individual.		
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19. While in jail, Uday was provided medication but received minimal psychiatric 
attention. He met with a doctor for appointments that generally lasted only several 
minutes. Uday’s counsel confirmed that “[h]is mental health condition played a 
large role in his inability to confirm his identity, and also posed a large barrier to 
securing his release due to concerns about his access to treatment [outside of 
detention].”  

 
(B) Canada’s treatment of children in immigration detention  

 
20. Since 2013, more than 800 children have spent time in Canadian immigration 

detention.54 Children are subject to the same legislative scheme that governs adult 
immigration detention, although adjudicators are required to consider the best 
interests of the child.55 Accordingly, children may be placed under detention 
orders for the same reasons as adults.56 However, even where there are no 
grounds for detention, children may be “housed” in detention in order to avoid 
separating them from their detained parents.57 This subset of de facto detainees 
are subject to the same detention conditions as those under formal detention 
orders, and may include Canadian children.58 Children who do not accompany 
their detained parents in detention are separated from their parents, and may be at 
risk of being transferred to government child protection services.59 It is not clear 
how many children are separated from their detained parents, as CBSA has not 
collected this data.60 
 

21. In detention, children are generally held with their mothers in the “family wing” 
of IHCs, while their fathers are held in a separate “male wing.”61 Unaccompanied 
children may be placed in segregation in order to avoid co-mingling with non-

																																																								
54
	Canada	Border	Services	Agency,	“Minors	in	detention	–	by	client	status”	(4	November	2015)	(obtained	

through	access	to	information	request	by	IHRP,	A-2015-15845/MZM);	CBSA	“Detention	Statistics”,	supra	

note	6.	
55
	IRPA,	supra	note	24,	s	60.		

56
	Immigration,	Refugees,	and	Citizenship	Canada,	“ENF	20	Detention”	(22	December	2015)	at	s	5.10,	

online:	<http://www.cic.gc.ca/english/resources/manuals/enf/enf20-eng.pdf>	[ENF	20].	
57
	CBSA,	“Arrests,	detentions	and	removals:	Detentions”,	supra	note	21.	

58
	CBSA	Comments	–	Invisible	Citizens,	supra	note	4.	In	CBSA’s	comments,	the	Agency	confirmed	that,	“the	

national	detention	standards	apply	to	minors	detained	or	housed	in	an	IHC.”		
59
	Canada	Border	Services	Agency,	Information	for	people	detained	under	the	Immigration	and	Refugee	

Protection	Act	(2015)	at	1,	online:	<http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-eng.pdf>	
[CBSA,	Information	for	detainees].		
60
	The	IHRP	requested	information	pertaining	to	“the	number	of	times	child	protection	services	or	a	local	

child-care	agency	has	been	contacted	by	CBSA,”	but	according	to	the	CBSA,	this	record	“does	not	exist”	

(access	to	information	request	by	IHRP,	A-2015-15858/LIB).	
61
	Canadian	Red	Cross	Society,	Annual	Report	on	Detention	Monitoring	Activities	in	Canada,	Confidential	

(2012–2013)	(obtained	through	access	to	information	request	by	IHRP,	A-2014-12993)	at	20	[Red	Cross	

Report	2012–2013].	
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familial adults.62 Children who are detained outside of a region served by an IHC 
may be placed in provincial youth correctional facilities, which are not designed 
to accommodate immigration detainees.63  
  

22. Detention conditions are woefully inadequate and unsuited for children. 
Immigration detention facilities resemble medium-security prisons, with strict 
rules and regimented daily routines, set times for meals, visitations, times for 
waking up in the morning and going to sleep at night.64 There is constant 
surveillance by guards and through security cameras, and there is no privacy 
(except for the bathrooms).65 Access to doctors and mental health counselling is 
limited, and children receive inadequate education and poor nutrition.66 
Recreational activities are generally sedentary, mobility is severely restricted, 
detainees have very limited access to any outdoor space at the facilities (typically 
for a brief period once a day), and children rarely get the opportunity to socialize 
with other peers their age.67 Essentially, children are deprived of an environment 
where they can develop normally.  

 
23. Although the applicable legislation and policy guidelines provide for special 

considerations regarding children in the context of immigration detention, the best 
interests of the child are inadequately accommodated. This is the case whether or 
not children are subject to formal detention orders. Children who are not 
themselves subject to formal detention orders, but whose parents are detained, 
face the awful choice between separating from their parents, or living in detention 
with their parents as de facto detainees. Where detained parents elect to spare 
their children from detention, they are released to other family members, if 
possible, or to a child protection agency.68 However, even where children remain 
in Immigration Holding Centres (IHCs) with their detained parents, family 
separation is not entirely preventable: children must live separately from their 
fathers because the family rooms are restricted to mothers and children.69 
Accordingly, children live with their mothers in detention, and may only visit 

																																																								
62
	IHRP	interview	with	Dr.	Janet	Cleveland,	Psychologist	and	Researcher,	Transcultural	Research	and	

Intervention	Team,	Division	of	Social	and	Cultural	Psychiatry,	McGill	University	(10	August	2016).	
63
	Red	Cross	Report	2012–2013,	supra	note	61,	at	21;	see	also,	Canada	Border	Services	Agency,	“Minors	in	

detention	–	by	detention	facility”	(4	November	2015)	(obtained	through	access	to	information	request	by	

IHRP,	A-2015-15845/MZM).	
64	“No	Life	for	a	Child”,	supra	note	16,	at	5.	
65
	Ibid.	

66	Ibid.	
67	Ibid.	
68	Canada	Border	Services	Agency,	Information	for	people	detained	under	the	Immigration	and	Refugee	
Protection	Act	(2015)	at	1,	online:	<http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-eng.pdf>.		
69	Red	Cross	Report	2012–2013,	supra	note	61,	at	20.	
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their fathers for a short period each day.70 Both detention and family separation 
have profoundly harmful mental health consequences, and neither option is in a 
child’s best interests.71 

 
Legal Framework and International Law Violations 

 
24. Children under formal detention orders have access to the same limited legal 

safeguards as adults; namely, through detention review hearings. Adjudicators 
must consider the best interests of the child in these detention review hearings; 
however, this is not a primary factor in the analysis, but merely one of several 
factors.72  Failure to make consideration of the best interests of the child a primary 
consideration is a fundamental violation of the United Nations Convention on the 
Rights of the Child.73 
 

25. Unlike formally detained children, de facto detained children do not have access 
to detention review hearings because they are not legally recognized as being 
detained.74 For this reason, children who accompany their parents in detention 
cannot have their best interests considered in their own detention review 
hearings.75 Instead, the best interests of de facto detained children are to be taken 
into account in their parents’ detention review hearings;76 however, in practice, 
adjudicators do not even apply this lesser safeguard consistently.77  

 
26. Children who are separated from their detained parents do not benefit from any 

procedure that considers their best interests.78  
 

																																																								
70	Rachel	Kronick,	Cécile	Rousseau	and	Janet	Cleveland,	“Asylum-Seeking	Children’s	Experiences	of	

Detention	in	Canada:	A	Qualitative	Study”	(2015)	85:3	American	Journal	of	Orthopsychiatry	287	at	290	

[Kronick,	Rousseau	and	Cleveland,	“Asylum-Seeking	Children”];	Janet	Cleveland,	“Not	so	short	and	sweet:	

Immigration	detention	in	Canada,”	in	Amy	Nethery	and	Stephanie	J	Silverman,	eds.,	Immigration	

Detention:	The	Migration	of	a	Policy	and	its	Human	Impact	(New	York:	Routledge,	2015)	at	96. 
71	Ibid.	
72
	IRPA,	supra	note	24,	s	60.	

73	United	Nations	Committee	on	the	Rights	of	the	Child,	General	Comment	No.	14	on	the	right	of	the	child	

to	have	his	or	her	best	interests	taken	as	a	primary	consideration	(art.3,	para.	1),	62
nd
	Sess,	UN	Doc	

CRC/C/GC/14	(29	May	2013).		
74
	Invisible	Citizens	at	14.	

75
	Invisible	Citizens,	at	14.	

76
	BB	and	Justice	for	Children	and	Youth	v.	Minister	of	Citizenship	and	Immigration	(24	August	2016),	

Toronto	IMM-5754-15	(Federal	Court).	
77	Invisible	Citizens,	at	32.	
78
	The	Court	in	BB	and	Justice	for	Children	and	Youth	v.	Minister	of	Citizenship	and	Immigration	is	silent	on	

the	Immigration	Division’s	jurisdiction	to	consider	the	interests	of	non-detained	children	who	are	

separated	from	their	detained	parents.	See	BB	and	Justice	for	Children	and	Youth	v.	Minister	of	Citizenship	
and	Immigration	(24	August	2016),	Toronto	IMM-5754-15	(Federal	Court).			
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27. International bodies have been resolute about the detention of children. The 
Committee on the Rights of the Child urged that “the detention of a child because 
of their or their parent’s migration status constitutes a child rights violation and 
always contravenes the principle of the best interests of the child.”79 The United 
Nations General Assembly, the United Nations Working Group on Arbitrary 
Detention, and the Inter-American Court of Human Rights have all reaffirmed 
that the migration status of a child or their parent is insufficient to justify the 
detention of a child.80 In fact, the UNHCR has noted that children “should in 
principle not be detained at all.”81 The United Nations Special Rapporteur on the 
Human Rights of Migrants has called on states to “preserve the family unit by 
applying alternatives to detention to the entire family.”82 Similarly, the United 
Nations Special Rapporteur on Torture and the Inter-American Court of Human 
Rights have concluded that “the imperative requirement not to deprive the child of 
liberty extends to the child’s parents, and requires the authorities to choose 
alternative measures to detention for the entire family.”83 

 
Mental Health Evidence  
 
28. The detrimental effects of immigration detention on children’s mental health have 

been extensively documented worldwide and in Canada.84 Studies confirm that 
detained children experience “high rates of psychiatric symptoms, including self-

																																																								
79	
UN	Committee	on	the	Rights	of	the	Child,	Report	of	the	2012	Day	of	General	Discussion	on	The	Rights	of	

the	Child	in	the	Context	of	International	Migration	(28	September	2012),	at	para	78. 	
80	United	Nations	General	Assembly,	Third	Committee,	Migrant	children	and	adolescents,	69th	Sess,	UN	

Doc	A/C.3/69/L.52/Rev.1	(19	November,	2014)	at	para	3;	United	Nations	Working	Group	on	Arbitrary	

Detention,	Report	of	the	Working	Group	on	Arbitrary	Detention:	UN	Basic	Principles	and	Guidelines	on	

Remedies	and	Procedures	on	the	Right	of	Anyone	Deprived	of	Their	Liberty	to	Bring	Proceedings	Before	a	

Court,	30th	Sess,	UN	Doc.	A/HRC/30/37	(6	July	2015)	at	para	113;	Rights	and	Guarantees	of	Children	in	

the	Context	of	Migration	and/or	in	Need	of	International	Protection	(19	August	2014),	Advisory	Opinion	

OC-21/14,	Inter-American	Court	of	Human	Rights	at	para	154.	
81	
United	Nations	High	Commissioner	for	Refugees,	Detention	Guidelines:	Guidelines	on	the	Applicable	

Criteria	and	Standards	relating	to	the	Detention	of	Asylum-Seekers	and	Alternatives	to	Detention	(2012),	
at	para	51.	
82	UNGA,	Report	of	the	Special	Rapporteur	on	the	human	rights	of	migrants,	supra	note	52,	at	paras	40	

and	72(h);	United	Nations	General	Assembly,	Report	of	the	Special	Rapporteur	on	the	human	rights	of	
migrants,	Jorge	Bustamante,	11th	Sess,	UN	Doc	A/HRC/11/7	(14	May	2009)	at	para	62	(“Migration-related	

detention	of	children	should	not	be	justified	on	the	basis	of	maintaining	the	family	unit”).		
83	
United	Nations	General	Assembly,	Report	of	the	Special	Rapporteur	on	torture	and	other	cruel,	inhuman	

or	degrading	treatment	or	punishment,	Juan	E.	Méndez,	28th	Sess,	UN	Doc	A/HRC/28/68	(5	March	2015)	

at	para	80.		
84
	See	Kronick,	Rousseau	and	Cleveland,	“Asylum-Seeking	Children”,	supra	note	70.	See	also	Ann	Lorek	et	

al,	“The	mental	and	physical	health	difficulties	of	children	held	within	a	British	immigration	detention	

center:	A	pilot	study”	(2009)	33:9	Child	Abuse	&	Neglect	573;	Zachary	Steel	et	al,	“Psychiatric	status	of	

asylum	seeker	families	held	for	a	protracted	period	in	a remote	detention	centre	in	Australia”	(2004)	28:6	

Australian	and	New	Zealand	Journal	of	Public	Health	527.		
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harm, suicidality, severe depression, regression of milestones, physical health 
problems, and post-traumatic presentations.”85 Younger children in detention also 
experience developmental delays and regression, separation anxiety and 
attachment issues, and behavioral changes, such as increased aggressiveness.86 
Even brief periods of confinement can be acutely stressful and traumatic for 
children,87 and the mental health impact can last long after release.88 Importantly, 
research also shows that family separation also has severe detrimental 
psychological effects on children.89 It is clear that neither detention, nor family 
separation, is in the best interests of children.  
 

Case Study 
	

29. Glory90 was two months pregnant when she arrived in Canada in February 2013; 
she was detained upon arrival. Seven months later, after she gave birth to her son, 
Alpha, the two were transported back to detention and remained there for another 
28 months before being deported in late 2015.  
 

30. Alpha, a Canadian citizen, had lived his entire life in detention prior to being 
deported with his mother. “It’s hard for him ... this is what he thinks is a normal 
life,” Glory explained. “He knows the rules, the routines, the time for room search 
(they search the room everyday) … he knows the things that are confined in this 
area.” Alpha’s first words were “radio check” – a phrase the guards used when 
changing shifts.  

 
31. Glory described living at the IHC. She and Alpha shared a room with two beds, in 

a wing designated for women detained with their children. The room was 
equipped with a bathroom and a window that could not be opened, resulting in 
poor air quality and “no ventilation.” Alpha had to accompany Glory everywhere 
she went, including detention review hearings. Glory and Alpha were only able to 
go outside for short periods of time each day, where he played with the few 
playground toys, but Alpha and his mother had to be searched upon return. 
“[Alpha] is used to it,” Glory noted, “he just goes straight to the wall and puts his 
hand up ... He thinks that’s just how it goes.” Alpha would even search the other 
children “as a game.”  

 

																																																								
85
	Ibid.		

86
	Ibid.	

87
	Kronick,	Rousseau	and	Cleveland,	“Asylum-Seeking	Children”,	supra	note	70,	at	292.	

88
	Ibid,	at	291-292.	

89
	Ibid,	at	290-291.	

90	
“No	Life	for	a	Child”,	supra	note	16,	at	42.	
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32. Glory noted that the IHC was not adequately equipped to house children. Alpha 
was deprived of many things that children need growing up, including basic 
nutrition, a healthy environment and educational opportunities. For example, 
Glory had to obtain CBSA’s consent before the kitchen could provide baby cereal 
for Alpha. She was also concerned about her son’s lack of opportunity to socialize 
with other children his age. Alpha found it particularly distressing when other 
detained children are released: “He thinks he is doing something bad because his 
friends will come and go after two weeks.”  

 
33. Glory described her experience in the dozens of detention review hearings that 

she attended. When Glory’s lawyer would raise Alpha’s best interests, the 
Immigration Division adjudicators consistently responded that Alpha has 
Canadian citizenship, that “he is not detained,” and that it is Glory’s “choice to 
have him in [detention].” One adjudicator stated, “I understand it may be a 
difficult choice for you to turn [Alpha] over to Children’s Aid Society or someone 
to look after him, but he is not in detention, he is accompanying you here as a 
visitor.”  

 
34. “Every mom would prefer to stay with her children,” said Glory. Ultimately, “it 

doesn’t even matter if [Alpha] is a citizen...he lives the same life as a detained 
child.”  

 
IV. RECOMMENDATIONS 
 

35. In light of these concerns, the IHRP, HRW, AI, JFCY, CCLA, BCCLA, CARL 
and RLO make the following recommendations to the government of Canada: 

 
Recommendations to address systemic issues affecting all immigration detainees 
 

a. Create an independent body/ombudsperson responsible for overseeing and 
investigating the Canada Border Services Agency (CBSA), and to whom 
immigration detainees can hold the government accountable (akin to the 
federal Office of the Correctional Investigator). 

b. Amend the Immigration and Refugee Protection Act (IRPA) and the 
Immigration and Refugee Protection Regulations (IRPR) to: 

i. Revise section 248 of IRPR to incorporate the rights of persons 
with disabilities, including psychosocial disabilities or mental 
health conditions, for any detention related decision and make 
clear that the list of factors that decision-makers must account for 
is non-exhaustive; 
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ii. Make clear that, in all decisions related to the deprivation of liberty 
of migrants, the government must use the least restrictive measures 
consistent with management of a non-criminal population, and 
protection of the public, staff members, and other detainees; 

iii. Create a rebuttable presumption in favour of release after 90 days 
of detention;  

iv. Specify the factors to be considered when deciding to transfer a 
detainee to more restrictive conditions of confinement (i.e. a 
provincial jail), and create an effective process by which a detainee 
can challenge such a transfer; 

v. Create a presumption against more restrictive forms of detention 
for migrants, especially asylum-seekers, pregnant women, persons 
with physical disabilities, mental health conditions or psychosocial 
disabilities, and victims of torture; 

vi. Ensure disability is never considered a factor in favour of 
transferring a detainee to more restrictive conditions of 
confinement, and that detention of migrants with disabilities is 
compatible with international human rights law; 

vii. Ensure that transfer of detainees to more restrictive forms of 
detention only occur in exceptional circumstances for adults, and 
never for children; 

viii. Ensure that the Minister of Public Safety and Emergency 
Preparedness has ultimate authority over the conditions of 
confinement for treatment, and health and safety of detainees, 
regardless of where they are detained; 

ix. Clarify that mental health and other vulnerabilities are factors that 
must be considered in favour of release in detention review 
hearings; 

x. Require meaningful and regular oversight by a court for any 
detention over 90 days. 

 
c. Expedite the current consultations with provincial and territorial 

governments so as to be able to accede to the Optional Protocol to the 
Convention against Torture and other Cruel, Inhuman or Degrading 
Treatment of Punishment as soon as possible, which would allow for 
international inspection of all sites of detention. 

d. Ensure regular access to and fund adequate in-person, health care 
(including mental health care), social workers, community supports, and 
spiritual and family supports at all places of detention. 
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e. Ensure that where children are detained, they have regular access to 
adequate in-person health care professionals, social workers, and other 
care providers with expertise in working with children; 

f. Create a screening tool for CBSA front-line officers to assist with 
identification of vulnerable persons, such as asylum-seekers, those with 
mental health issues and victims of torture, and to accurately assess the 
risk posed by an individual detainee. 

g. Provide training to CBSA officers on human rights, diversity, and viable 
alternatives to detention, and empower them to exercise their existing 
discretion to release persons within 48 hours. 

h. Ensure that appropriate mental health assessments occur before the initial 
decision to detain individuals, as well as within 48 hours of the initial 
decision to detain, and at regular intervals thereafter, regardless of where 
the detainee is held. 

i. Create a national committee composed of representatives of government, 
mental health professionals, civil society, including persons with 
disabilities, and lawyers to develop detailed policy recommendations on 
how to provide services to immigration detainees that have disabilities, 
including psychosocial disabilities or mental health conditions. 

j. Wherever possible, employ alternatives to detention. Meaningfully 
explore, assess, and implement alternatives to detention that build on the 
positive best practices already in place in other jurisdictions, and 
especially in respect of vulnerable migrants, but which do not extend 
enforcement measures against people who would otherwise be released. 

k. Provide support for detainees released into the community, including 
adequate transportation, personal assistance if so required for persons with 
disabilities, translation and interpretation services, and ensure consistency 
in terms of health care and treatment, based on the free and informed 
consent of the person concerned. 

l. Ensure that Immigration Division Members receive adequate training on 
human rights, diversity, and viable alternatives to detention, as well as 
extensive legal training. 

m. Ensure that all migrants are able to access essential health care services, 
including mental health care and medication, in the community. 

 
Recommendations to address systemic issues affecting children  
 

n. Amend existing laws and regulations in the following ways: 
i. Revise section 60 of IRPA to clarify that the best interests of the 

child should be a primary consideration in all decisions affecting 
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children. Children and families with children should not be 
detained, or housed in detention, except as a last resort and in 
exceptional circumstances; specifically, where the parents are held 
on the basis of danger to the public. In all other cases, children and 
families with children should be released outright or 
accommodated in community-based alternatives to detention. 

ii. Revise IRPA and/or introduce new regulations to prohibit under 
any circumstance the solitary confinement or isolation of children 
in immigration detention. In order to avoid co-mingling of 
unaccompanied minors with non-family adults, unaccompanied 
children should not be detained. 

iii. Create policy guidelines to increase access to quality education, 
recreational opportunities, medical services, and appropriate 
nutrition within immigration detention facilities. However, the 
amelioration of detention conditions and services for detainees 
must not diminish efforts to reduce the scope of immigration 
detention and to eliminate child detention. 

iv. Revise section 248 of IRPR to incorporate the best interests of the 
child as a primary consideration for any detention-related decision 
that affects children; including situations where children are 
formally detained, where children accompany their parents in 
detention as “guests,” and where children are separated from their 
parent as a result of the parent’s detention. 

v. Revise IRPR and/or introduce new regulations to require 
conditions of release imposed on children and families with 
children to be the least restrictive conditions suitable in the 
circumstances, and only imposed where unconditional release is 
inappropriate. Conditions of release should be reviewed regularly 
to determine whether they continue to be necessary in the 
circumstances. 

vi. Introduce regulations and/or policy guidelines detailing when and 
under what circumstances alternatives to detention and family 
separation are to be used, and how they are to be implemented. 

o. Engage community organizations to create non-custodial, community-
based alternatives to detention and family separation, and make these 
available in law and in practice for children and families with children. 
Community-based alternatives should allow children to reside with their 
family members in the community. 

i. Expand and increase the transparency of existing third-party risk 
management programs and develop other community-based 
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programs in coordination with nongovernmental organizations and 
civil society partners. 

ii. Provide individualized case management to children and families 
with children who are benefiting from community-based programs. 

p. Introduce regulations and/or policy guidelines requiring Canada Border 
Services Agency officers to inform the Refugee Law Office, Office of the 
Children’s Lawyer, Justice for Children and Youth, the Children and 
Youth Advocate, and similar organizations outside of Ontario, as soon as a 
child is placed in a detention centre, whether or not under a formal 
detention order. 

q. Introduce regulations and/or policy guidelines requiring Immigration 
Division adjudicators, and Canada Border Services Agency officers and 
subcontractors to receive quality training on human rights, diversity, 
viable alternatives to detention, and the effects of detention on children’s 
mental health. Training should also be regularly updated. 

r. Increase access to immigration detention facilities for agencies such as the 
UNHCR, the Canadian Red Cross, as well as legal professionals, mental 
health specialists, and researchers. 
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There is – tragically – nothing new about the propensity of states to treat migrants as beyond the bounds of the rule 
of law. Writing of the callousness that often met refugees and stateless persons forced away from their homes more 
than a half century ago, Hannah Arendt identified,

  ... the germs of a deadly sickness.  For the nation-state cannot exist once its principle of equality  
  before the law has broken down.  Without this legal equality... the nation state dissolves into an   
  anarchic mass of over- and underprivileged individuals.  Laws that are not equal for all revert to   
  rights and privileges, something contradictory to the very nature of nation-states.1

In this important study, authors Hanna Gros and Paloma van Groll and editor Renu Mandhane shine the light of 
day on a contemporary manifestation of this callousness – the detention by Canada of thousands of persons every 
year, a substantial number of them in common jails. Beyond its truly massive scale, the study shows that migrant 
incarceration by Canada often operates in something approaching a legal “black hole” – for example, that key 
decisions, including the decision to detain in a provincial jail, are made without legislative authority.  

The study concludes that Canada’s approach to migrant detention often amounts to a violation of international duties to avoid 
arbitrary detention, cruel, inhuman, or degrading treatment, and discrimination; and, perhaps most important, that it fails to 
live up to the internationally binding commitment to ensure an effective remedy for conduct in violation of those norms.

Sadly, however, international human rights law remains embryonic in terms of its practical ability truly to compel states 
to live up to the legal obligations they have freely assumed. Yes, the expert bodies appointed by states to oversee 
relevant UN treaties can shame non-compliant states, and even issue views approximating legal judgments finding 
a state to be in breach. But ultimately it falls to national authorities – both legal and political – to make the rights of 
migrants and other vulnerable positions real.

Canada, like every country, is of course entitled to detain at least briefly persons whose identity or reasons for 
arrival are unknown, or who are reasonably suspected of posing a risk to its safety and security. But the detention of 
migrants must be purposive, never routine; and it must be shown to be truly necessary in the specific factual context, 
and regularly reviewed to ensure that any necessity-based argument for deprivation of every person’s internationally 
guaranteed right to freedom of movement remains compelling.  Indeed, as Justice Glazebrook of the New Zealand 
Court of Appeal so aptly observed just over a decade ago,

  ... the greater the restriction there is to be on a [migrant’s] freedom of movement, the more scrutiny  
  should be given to the reasons for detention... Where there is to be a major restriction on the   
  freedom of movement through detention... [there must be] an element of “fault” on the part   
  of the claimant.2

This is to my mind the nub of the issue. States too commonly assume – completely contrary to their international 
legal obligations – that migrant detention is somehow a national prerogative that can be automatically exercised, and 
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without any real regard for the usual rules of fair play. This is emphatically not the case under international law, as this 
study so cogently affirms.

But the wrongfulness of routine migrant detention is much more than an issue of illegality. Returning to the point made 
so eloquently by Arendt, when we disfranchise human beings – in particular, suffering, often desperate human beings 
– we act at odds with all that is best about us, and we diminish the ability of the state to act as a force for good. And 
that is a tragedy not just for the migrants themselves, but for all of us.

I commend the International Human Rights Program of the University of Toronto Faculty of Law for having committed 
themselves to this project, and more generally for their determination to speak honestly about the continuing shame 
of migrant detention in Canada. I hope that all Canadians will join with them in their quest to reverse this historical 
wrong to migrants.

James C. Hathaway

James E. and Sarah A. Degan Professor of Law 
Director, Program in Refugee and Asylum Law
University of Michigan Law School

May 2015
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Every year thousands of non-citizens (“migrants”) are detained in Canada; in 2013, for example, over 7300 migrants 
were detained. Nearly one third of all detention occurs in a facility intended for a criminal population. Migrants detained in 
provincial jails are not currently serving a criminal sentence, but are effectively serving hard time. Our research indicates 
that detention is sometimes prolonged, and can drag on for years. Imprisonment exacerbates existing mental health 
issues and often creates new ones, including suicidal ideation. 

Nearly one third of all detention occurs in a facility intended for a criminal population, while the remaining occurs in 
dedicated immigration holding centres (IHCs) in Toronto (195 beds), Montreal (150 beds), and Vancouver (24 beds, 
for short stays of less than 72 hours). 

Nearly 60% of all detention occurs in Ontario. A Canadian Red Cross Society report notes that, Canada Border 
Services Agency (CBSA) held 2247 migrants in detention in Ontario provincial jails in 2012. Unfortunately, more up-
to-date statistics are not publicly available.

Immigration detention is costly. In 2011-2012, the last year for which there is publicly-available information, CBSA spent 
nearly $50,000,000 on detention-related activities. In 2013, CBSA paid the provinces over $26,000,000 to detain migrants 
in provincial jails – over $20,000,000 of that was paid to the province of Ontario. CBSA states that detention in a provincial 
jail costs $259 per day, per detainee.

This report finds that Canada’s detention of migrants with mental health issues in provincial jails is a violation of 
binding international human rights law and constitutes arbitrary detention; cruel, inhuman and degrading treatment; 
discrimination on the basis of disability; violates the right to health; and violates the right to an effective remedy.

We find that migrants with mental health issues are routinely detained despite their vulnerable status. Some detainees 
have no past criminal record, but are detained on the basis that they are a flight risk, or because their identity 
cannot be confirmed. Due to the overrepresentation of people with mental health issues in Canada’s criminal justice 
system,3 some migrants with mental health issues are detained on the basis of past criminality – this is after serving 
their criminal sentence, however minor the underlying offence. Some spend more time in jail on account of their 
immigration status than the underlying criminal conviction.

Despite Canada’s strong commitment to the rights of persons with disabilities, migrants with serious mental health 
issues are routinely imprisoned in maximum-security provincial jails (as opposed to dedicated, medium-security 
IHCs). Indeed, the Canadian government publicly states that one of the factors it considers in deciding to transfer 
a detainee from an IHC to a provincial jail is the existence of a mental health issue. Counsel and jail staff we spoke 
to noted that migrants are often held in provincial jails on the basis of pre-existing mental health issues (including 
suicidal ideation), medical issues, or because they are deemed ‘problematic’ or uncooperative by CBSA. 

The government claims that detainees can better access health care services in jail, even though all our research 

EXECUTIVE SUMMARY 
AND RECOMMENDATIONS
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indicates that mental health care in provincial jails is woefully inadequate and has been the subject of recent reports 
and human rights complaints.

Alarmingly, we could find no established criteria in law to determine when a detainee can or should be transferred 
from an IHC to a provincial jail – the decision is at the whim of CBSA. Detainees’ counsel are not notified of the transfer 
in advance and do not have the right to make submissions to challenge it. Of course, outside of Toronto, Vancouver 
and Montreal, all detainees are held in jails since there are no dedicated facilities to house migrants.

Once a detainee finds him or herself in provincial jail, they fall into a legal black hole where neither CBSA nor the provincial 
jail has clear authority over their conditions of confinement. This is especially problematic since, in Ontario at least, there is 
no regular, independent monitoring of provincial jails that house immigration detainees.

Unfortunately, while the laws and policies on their face pay lip service to the importance of exploring alternatives to 
detention, the numerous counsel and experts we interviewed all identified the lack of meaningful or viable alternatives 
to detention for those with mental health issues due to ingrained biases of government officials and quasi-judicial 
decision-makers who review continued detention.

In practice, the detention review process, which is meant to mitigate the risk of indefinite detention, actually facilitates 
it. Ontario counsel we spoke to uniformly expressed frustration with the futility of the reviews, where a string of lay 
decision-makers preside over hearings that last a matter of minutes, lack due process, and presume continued 
detention absent “clear and compelling reasons” to depart from past decisions. It is an exercise in smoke and mirrors.

The immigration detainees we profile spent between two months and eight years imprisoned in maximum-security 
provincial jails, and each had a diagnosed mental health issue and/or expressed serious anxiety or suicidal ideation. 
Without exception, detention in a provincial jail, even for a short period, exacerbated their mental health issues, or 
created new ones. This is, of course, unsurprising given the overwhelming evidence that immigration detention is 
devastating for those with mental health issues.

Without exception, the immigration detainees we spoke to communicated incredible despair and anxiety – over their 
immigration status, their seemingly indefinite detention, their lack of legal rights, their conditions of confinement, and 
the lack of adequate mental health resources to allow them to get better. They are treated like “garbage,” “animals,” 
or something less than human.

The detention of migrants with mental health issues in provincial jails violates the human rights of some of the most 
vulnerable people in Canadian society. It violates numerous human rights treaties to which Canada is a party, including 
the International Covenant on Civil and Political Rights and the Convention on the Rights of Persons with Disabilities, 
as well as jus cogens norms of customary international law.

In particular, detention of migrants with mental health issues in provincial jails violates the right to be free from 
arbitrary detention. First, key aspects of the immigration detention regime are not sufficiently prescribed by law. 



Second, the decision to detain is not sufficiently individualized and fails to take into account vulnerabilities, such as 
existing mental health issues. And, finally, for migrants whose detention is lengthy and/or indefinite, it is more likely 
that it is arbitrary.

We also find that such detention violates the right to be free from cruel, inhuman, and degrading treatment insofar as 
it routinely imprisons migrants with mental health issues in more restrictive forms of confinement (maximum security 
jails), fails to provide adequate health care to meet their needs, and raises the spectre of indefinite detention.

We further find that Canada’s immigration detention regime discriminates against migrants with mental health issues both 
in terms of their liberty and security of person, and their access to health care in detention. The lack of appropriate health 
care in detention is also a breach of the right to health.

Finally, we find the legislative scheme for the review of detention violates the right to an effective remedy. Canada’s 
detention review regime creates an effective presumption against release, while judicial review of detention decisions is 
largely ineffectual. In some cases, the end result is long-term detention that is, in practice, preventative and indefinite. 

Where migrants are held in a maximum-security provincial jails, international law requires that the due process 
requirements be higher, approaching those in criminal law. The current detention review system certainly fails to 
meet this standard.

Key Findings:

The Effect of Detention on Mental Health

 • Immigration detention has a significant negative impact on mental health, even when detention is  
  for a short period of time or in a dedicated facility.

 • Detention causes psychological illness, trauma, depression, anxiety, aggression, and other   
  physical, emotional and psychological consequences.

 • Lack of knowledge about the end date of detention is one of the most stressful aspects of   
  immigration detention, especially for migrants who cannot be removed for legal or practical reasons.

 • Detention can be particularly damaging to vulnerable categories of migrants, including asylum-seeking  
  persons with mental or physical disabilities, including mental health issues, and victims of torture.

The Lived Experience of Immigration Detainees

 • Detainees experience overwhelming despair and anxiety over their immigration status; the   
  hardship of indefinite detention has a severe impact on mental health.

 • Detention reviews are one of the most disempowering aspects of the entire ordeal.

EXECUTIVE SUMMARY AND RECOMMENDATIONS
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 • Detainees report disrespectful treatment by Canadian government officials at every stage of their   
  apprehension and detention.

 • Detainees believe they are held in extremely restrictive conditions, including maximum-security jails  
  far from community supports, to incentivize them to cooperate with removal to their country of origin.

The Legal Authority to Detain Migrants and Statutory Scheme

 • The entire legislative scheme is silent on mental health; decision-makers are not  required by law to  
  consider migrant’s mental health at the decision to detain stage.

 • While detention reviews take place regularly, there is no presumption in favour of release after a   
  certain period of time, and detention can continue for years.

 • In practice, there exists a presumption towards continued detention, and a detainee’s mental health  
  is rarely seen as a factor favouring release.

 • There is no effective mechanism to legally challenge detention: there is no right of appeal, there is  
  no independent oversight or ombudsperson, judicial review is ineffective, and habeas corpus is   
  not clearly available.

The Decision to Detain in a Provincial Jail

 • CBSA has complete and unfettered discretion as to the site of confinement; the statutory   
  scheme is silent on when or for what reasons a detainee will be transferred to more restrictive   
  conditions of confinement such as a provincial jail, does not afford counsel notice of a proposed   
  transfer, and does not afford the detainee the right to challenge the transfer decision.

 • Interviews with counsel and jail staff suggest that those with serious mental health issues are   
  routinely, even presumptively, held in provincial jails; CBSA policy indicates that it may transfer to  
  provincial jail those with “mental health issues” or who exhibit “disruptive behavior.”

 • Because detainees held in provincial jails are under both provincial and federal jurisdiction, no   
  single government department is clearly accountable for the conditions of confinement, and health  
  and safety of detainees.

 • The contract or agreement that CBSA has apparently negotiated with various provinces, including  
  Ontario, to allow for detention of migrants in provincial jails is not publicly available.

 • There is no effective monitoring of the conditions of confinement for detainees held in provincial   
  jails: CBSA does not monitor jail conditions, and independent monitors of detention conditions,   
  such as the Red Cross, are often barred access to provincial jails. 

EXECUTIVE SUMMARY AND RECOMMENDATIONS
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Access to Mental Health Treatment in Provincial Jails

 • Mental health support and treatment in provincial jails is woefully inadequate.

 • While detainees with mental health issues that are stereotypically associated with disruptive   
  behaviour (i.e. psychotic disorders) often receive medication; those who suffer from depression,   
  post-traumatic stress disorder, or anxiety often do not receive any treatment at all. Those   
  with suicidal ideation are sometimes kept in solitary confinement. 

Recommendations

These recommendations are meant to be a first step towards better protection of the rights of migrants with mental 
health issues detained in provincial jails. They were arrived at through broad consultation with civil society groups.

To	the	Canadian	government	and	lawmakers:

 1. Create an independent body / ombudsperson responsible for overseeing and investigating the   
  CBSA, and to whom immigration detainees can hold the government accountable (akin to the federal  
  Office of the Correctional Investigator).
 
 2. Amend existing laws, and regulations to:

  a. Make clear that, in all decisions related to the deprivation of liberty of migrants, the   
   government must use the least restrictive measures consistent with management   
   of a non-criminal population, and protection of the public, staff members, and other   
   detainees;

  b. Create a rebuttable presumption in favour of release after 90 days of detention;

  c. Repeal provisions that require mandatory detention for “Designated Foreign Nationals”;

  d. Specify the allowable places, sites, or facilities for detention of migrants;

  e. Specify the factors to be considered when deciding to transfer a detainee to more   
   restrictive conditions of confinement (i.e. a provincial jail), and create an effective   
   process by which a detainee can challenge such a transfer;

  f. Create a presumption against more restrictive forms of detention for migrants, especially  
   asylum-seekers, persons with mental or physical disabilities, including mental health   
   issues, and victims of torture;

  g. Ensure that the Minister of Public Safety and Emergency Preparedness has ultimate   
   authority over the conditions of confinement for treatment, and health and safety of   
   detainees, regardless of where they are detained;

EXECUTIVE SUMMARY AND RECOMMENDATIONS
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  h. Clarify that mental health and other vulnerabilities are factors that must be considered in   
   favour of release in detention review hearings;

  i. Require meaningful and regular oversight by a court for any detention over 90 days.

 3. Sign and ratify the Optional Protocol to the Convention against Torture and other Cruel, Inhuman   
  or Degrading Treatment of Punishment, which would allow for international inspection of all sites   
  of detention.

To	the	Minister	of	Public	Safety	and	Emergency	Preparedness:

 4. Where migrants are detained, ensure they are held in dedicated, minimum-security facilities that   
  are geographically proximate to community supports and legal counsel. 

 5. Ensure regular access to and fund adequate in-person, health care (including mental health care),  
  social workers, community supports, and spiritual and family supports at all places of detention.

 6. Create a screening tool for CBSA front-line officers to assist with identification of vulnerable   
  persons, such as asylum-seekers, those with mental health issues and victims of torture, and   
 to accurately assess the risk posed by an individual detainee.

 7. Provide training to CBSA officers on human rights, diversity, and viable alternatives to detention,  
  and empower them to exercise their existing discretion to release persons within 48 hours.

 8. Ensure that appropriate mental health assessments occur within 48 hours of the initial decision to  
  detain, and at regular intervals thereafter, regardless of where the detainee is held.

 9. Create a national committee composed of representatives of government, mental health specialists,  
  civil society, and lawyers to develop detailed policy recommendations on how to deal with    
  immigration detainees who are suicidal, aggressive or who have severe mental health problems.

 10. Wherever possible, employ alternatives to detention. Meaningfully explore, assess, and implement  
  alternatives to detention that build on the positive best practices already in place in other   
  jurisdictions, and especially in respect of vulnerable migrants, but which do not extend    
  enforcement measures against people who would otherwise be released.

 11. Create and fund a nation-wide community release program specifically tailored to    
  immigration detainees, without caps on the number of detainees who can be supervised   
  in the community through the program, and premised on the inherent difference in    
  management of criminal and non-criminal populations.
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 12. Provide support for detainees released into the community, including adequate transportation,   
  translation and interpretation services, and ensure consistency in terms of health care and treatment.

 13. Make public any agreements or contracts negotiated with the provinces in relation to detention of  
  immigration detainees in provincial jails.

To	the	Minister	of	Citizenship	and	Immigration:

 14. Ensure that Immigration Division Members receive adequate training on human rights, diversity,   
  and viable alternatives to detention.

 15. Ensure that all migrants are able to access essential health care services, including mental health  
  care and medication, in the community.

To	provincial	governments:

 16. Negotiate with the federal government to ensure that: 

  a. Funding received to house immigration detainees is sufficient to ensure adequate in-  
   person, health care (including mental health care), legal counsel, community supports, and  
   spiritual and family supports for immigration detainees; and 

  b. CBSA staff is regularly present at all provincial facilities that house immigration   
   detainees.

 17. Ensure immigration detainees are held in the least restrictive setting consistent with management of  
  a non-criminal population and protection of the public, staff members, and other prisoners, including  
  in residential-treatment facilities if needed.

 18. Ensure consistent and meaningful access to adequate in-person, health care (including mental   
  health care), legal counsel, community supports, and spiritual and family supports.

 19. Allow for regular, independent monitoring by the Canadian Red Cross Society of provincial jails that  
  house immigration detainees, and commit to implementation of any recommendations received.

 20. Provide training to correctional staff on immigration detention, human rights, and diversity.

 21. Ensure that provincial legal aid programs are fully accessible to immigration detainees at all   
  stages of the process, regardless of the length of detention, and that funding is sufficient to pay for  
  independent mental health assessments.
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 22. Make public any agreements or contracts negotiated with the federal government in relation to   
  detention of immigration detainees in provincial jails.

To	the	Judiciary	and	Immigration	Division	Members:

 23. Interpret the common law right to habeas corpus broadly to allow immigration detainees to   
  challenge detention and conditions of confinement (including transfers to more restrictive   
  conditions) in provincial Superior Courts.

 24. In relation to detention review hearings:

  a. every detention review hearing should be approached as a fresh decision to deprive   
   someone of their liberty.

  b. require Minister’s counsel to meet a higher standard of proof to justify continued detention,  
   and 

  c. ensure that evidence proffered to justify detention is of sufficient probative value.

To	counsel:

 25. Conduct in-person visits with clients whenever possible and at least once at the outset of the retainer.

 26. Communicate with clients more effectively about the detention process (i.e. why legal counsel   
  cannot attend every detention review) and what they are doing behind the scenes to end detention. 

 27. Build solidarity amongst and between immigration, refugee, and criminal lawyers to devise creative  
  strategies to challenge the immigration detention regime.

To	the	United	Nations	and	Organization	of	American	States:

 28. Raise the issue of arbitrary detention of immigration detainees and their cruel and inhuman   
  treatment as part of the United Nations Human Rights Council’s Universal Periodic Review   
  of Canada.

 29. Use all opportunities to encourage Canada to take concrete steps to end detention of migrants in  
  provincial jails, including during Canada’s review by various treaty-monitoring bodies.

 30. Encourage the Special Rapporteur on migrants, Special Rapporteur on the right to health, and   
  the Working Group of Arbitrary Detention to complete a joint-study focused on immigration   
  detention in Canada.
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Canada is a land of immigrants, a multicultural haven for people from around the world. This mantra is part of our 
national identity – something in which Canadians take immense pride internationally, and that every school-aged 
child is taught to respect and revere. It is part of what makes Canada unique, special, and privileged. 

And yet, while the vast majority of Canadians are immigrants themselves or descended from immigrants, Canada has 
entered a new era where the norm is to treat non-citizens as interlopers, illegals, threats to security, or criminals – in short, 
people less deserving of basic rights. This new reality has been dubbed “crimmigration” by experts and advocates.

Nowhere is this reality more stark than in the area of immigration detention. Every year, thousands of migrants4 who 
are not serving a criminal sentence are imprisoned, sometimes for months or even years. 

Of course, immigration detainees are not a homogenous group, and include people of various ages, genders, and 
nationalities who have varying immigration statuses.5 Some of these people are extremely vulnerable: asylum-seekers, 
pregnant women, minors, the elderly, victims of torture or trauma, and persons with physical and/or mental disabilities 
(including mental health issues). 

While some migrants are detained due to past criminality, most are not – migrants can be detained because they are 
deemed a flight risk, their identity cannot be confirmed, or they are otherwise deemed to be a “danger to the public.”6   

Those with a prior criminal record have served their time (often for relatively minor offences), and often have mental 
health issues that contributed to their criminalization in the first place. Of course, nothing in this report should be read 

I. INTRODUCTION
FROM MULTICULTURALISM TO CRIMMIGRATION

IN FOCUS: The Criminalization of Migrants with Mental Health Issues

Because detention of migrants is sometimes justified 
on the basis of a past criminal conviction, it is 
important to contextualize this against the increasing 
criminalization of those with mental health issues.  

A 2015 report by the Public Services Foundation 
of Canada finds the number of prisoners with 
mental health issues or addictions problems has 
“skyrocketed.” The Foundation notes that, “as 
community-based mental health services have 
disappeared, far too many people with serious to 
severe mental health problems have been scooped 

up into the criminal justice system.” They go on to 
find that “our jails have become the mental health 
system of last report, an inhumane way to deal with 
people who need treatment and supports.”7

An independent, 2015 report commissioned by 
the Ontario Ministry of Community Safety and 
Correctional Services to explore the treatment of 
female prisoners with mental health issues noted 
that “the presence of major mental illness among 
women within the correctional system has increased 
dramatically in recent years,” in part due to “closure of 
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as endorsing the current criminal justice system which routinely over-criminalizes and over-incarcerates the most marginal 
members of Canadian society (including those with mental health issues, racialized people, and Aboriginal peoples). 

In 2013, over 7370 migrants were detained in Canada.12 Approximately 30% of all detentions occurred in a facility 
intended for a criminal population,13 while the remaining occurred in dedicated immigration holding centres (IHCs) in 
Toronto (195 beds), Montreal (150 beds), and Vancouver (24 beds).14

Nearly 60% of all detention occurs in Ontario, with 53% of detention occurring in the Greater Toronto Area (GTA) 
alone.15 A Canadian Red Cross Society report notes that “CBSA held 2247 persons in immigration detention in Ontario 
provincial correctional facilities” in 2012.16 And, according to a former senior CBSA manager that we interviewed, 
detention as an enforcement tool has been steadily increasing over the past 20 years.17

Immigration detention costs Canadian taxpayers tens of millions of dollars annually. In 2011-2012, the last year for 
which there is publicly-accessible information, CBSA spent nearly $50,000,000 on detention related activities.18 In 
2013, CBSA paid the provinces over $26,000,000 to detain migrants in provincial jails – over $20,000,000 of that was 
paid to the province of Ontario.19 CBSA states that detention costs $259 per day, per detainee.20

Even where immigration detainees have no desire to remain in Canada, they often cannot be removed to their country 
of citizenship, for example, because the latter will not issue travel documents. According to counsel we interviewed, 
CBSA’s inability to arrange for detainees’ removal is often the main cause of extremely lengthy detention cases. This 
is the very issue that has contributed to the longest detention profiled in this report, namely, that of Michael Mvogo 
who has been detained for eight years and remains detained today.21 Instead of recognizing that a detainee such 
as Mr. Mvogo is effectively irremovable from Canada, CBSA insists on continued detention rather than devising an 
effective community release alternative. 

Some of the migrants detained have pre-existing mental health issues or diagnosed mental illnesses,22 while others 
develop mental health issues as a result of detention. Indeed, at least nine people have died in immigration detention 
since 2000, most of them while held in a provincial jail (or other non-CBSA run facility).23 Lucía Vega Jiménez is one of 
them – a woman from Mexico who hanged herself while detained in British Columbia and awaiting deportation. The 
high profile inquest into her death brought the issue of immigration detention into the public eye.

IN FOCUS: The Criminalization of Migrants With Mental Health Issues

mental health institutions, which has led…to females 
with Major Mental Illness being inappropriately placed in 
custody for minor offences that do not present a safety 
risk and do not warrant incarceration.”8  According to 
numerous stakeholders consulted in preparation of that 
report, “the justice system…has ended up being the 
catch-all for those whose needs cannot be met through 
the existing mental health infrastructure as there is 
nowhere else for them to go.”9 

A 2010 report by the Schizophrenia Society of 
Ontario highlighted how the criminalization of those 
with mental health issues has serious impacts on 

migrants. The overrepresentation of those with 
mental health issues in the criminal justice system, 
coupled with the fact that migrants convicted 
of certain crimes are inadmissible to Canada, 
effectively means that those with mental health 
issues are at a greater risk of deportation on the 
grounds of criminality.10 The report also observed 
that immigration enforcement policies put persons 
with mental health issues at greater likelihood of 
being detained, notwithstanding the limited access 
to adequate health care in detention and the 
fact that detention is likely to exacerbate existing 
mental health conditions.11
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VOICES FROM THE INSIDE: 
The in-custody death of Lucía Vega Jiménez

Lucía Vega Jiminéz was a Mexican national without 
status in Canada.24 She was working as a cleaning lady 
in Vancouver and sending most of her earnings back 
home to support her family.25 She hanged herself on 
December 20, 2013, while in immigration detention,26 
and a Coroner’s inquest into her death was held in 
British Columbia in September and October 2014.

Lucía was initially detained by South Coast British 
Columbia Transportation Authority Police Service27 
on the Skytrain in Vancouver for failure to pay a fare.28 
Instead of issuing a ticket, transit officials contacted 
CBSA’s Enforcement and Intelligence Division, who 
dispatched a CBSA officer to the scene.29 A lawyer 
involved in the inquest told us that Lucía was detained 
because she was not prepared to give her name (or 
was not forthright about it).30 They took her to a room 
in the main Skytrain office, where she met with a CBSA 
officer.31 This meeting took place on December 1, 2013.32

Lucía was not informed of the right, nor given the 
opportunity, to speak to counsel before a CBSA officer 
questioned her at the Skytrain office.33 The CBSA officer 
purported to be her friend and introduced herself as a 
‘liaison person.’34 However, she asked Lucía questions 
that, when answered, resulted in self-incrimination, and 
the resulting information was eventually used against 
her in a detention review hearing.35

Lucía had a detention hearing the day after she was 
initially detained, and her detention was continued.36 
Lucía was issued a deportation order and told she had 
15 days to file a Pre-Removal Risk Assessment, which 
is an application indicating that she was afraid to return 
to Mexico.37

Lucía was taken to the IHC at the Vancouver airport, 
which is a windowless, “dungeon-like”38 facility in 
the basement.39 A private security guard at the IHC 

completed a Detainee Medical Form, which documents 
distress or unusual behavior, et cetera.40

Lucía was at the IHC three days before being 
transferred to Alouette Correctional Centre for Women 
in Maple Ridge, a provincial jail for women.41 In Alouette 
there is an ostensibly separate wing for immigration 
detainees (there are only a few of them), but they are 
comingled with the prison population for meals and 
exercise.42 In total, Lucía spent just over two weeks (16 
days) at Alouette.43

Upon her arrival at Alouette, Lucía was interviewed by a 
mental health screener.44 This meeting was conducted 
using an interpreter over speakerphone. At the inquest 
this nurse admitted that it was not a suitable way to 
deal with the language barrier, and that there should 
have been an interpreter in the room.45

Records show that Lucía made subsequent visits to 
the mental health services at Alouette, because she 
was distressed about being sent back to Mexico.46 
Another prisoner who testified at the inquest said 
Lucía was absolutely traumatized at the prospect of 
going back.47 Following a meeting with her legal aid 
lawyer, Lucía met with a nurse and complained of chest 
pain.48 The nurse was concerned that the pains were 
related to stress and emotional trauma, and made an 
appointment for Lucía to meet with the prison’s mental 
health coordinator.49 When Lucía was summoned for 
her appointment, the record mistakenly said she was 
released.50 The appointment was not rescheduled.51

Three days later, on December 19, 2013,52 Lucía 
was taken to a detention hearing, and subsequently 
transferred back to the Vancouver IHC at the airport.53 
There was no communication between the jail and 
CBSA regarding her mental health.54 According to 
a lawyer involved with the inquest into her death, 

15
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CBSA “didn’t even ask or care about whether she was 
receiving treatment.” This is despite the fact that Lucía 
appeared significantly distressed at her detention review 
hearings.55 In fact, one of her detention hearings was cut 
short because she was sobbing uncontrollably.56 The 
lawyer we spoke to observed that individuals in positions 
of authority within the immigration detention regime “are 
going through the motions, … not adequately paying 
attention to signs of acute stress.”57

The Vancouver airport holding centre is staffed by poorly 
trained private security guards who make $15 per hour, 
employed by a company – Genesis – that is contracted 
by CBSA.58 At the time of Lucía’s suicide, the facility was 
understaffed.59 There was only one security guard at the 
facility and there were no female guards.60 At the inquest, 
the guard on duty admitted that he did not complete his 
room checks that night.61 Security video footage revealed 
that he was playing video games.62

The Vancouver airport holding centre has poor 
ventilation and no natural light or outside access.63 There 
is no reading material, only a television on the wall and 
plastic chairs. There is one bathroom and three stark 
rooms for sleeping. According to counsel involved 
with the inquest, “there is no information available, no 
opportunity to contact a lawyer other than a phone in the 
public women’s wing.”64 This phone is the only means 
through which detainees could access counsel, and 
immigration lawyers report that it is nearly impossible 
to arrange meetings with their clients at that facility.65 
Counsel involved with the inquest noted, “These people 
are being treated like the worst criminals.”

Lucía was essentially unsupervised the morning she 
hanged herself in the shower—just 19 days after being 
first detained by CBSA.66 She had torn the sheets 
from her bed into strips, and made her way to the 
bathroom.67 Forty-two minutes passed before anyone 
opened the door,68 and it would have been longer had 
it not been for three other women waiting to shower.69 
They sensed that something was wrong and called the 
lone guard.70 A few agonizing minutes passed before 

the guard even agreed to go into to the bathroom to 
check on Lucía.71 The paramedics arrived within eight 
minutes,72 but by that point, Lucía had been without 
oxygen long enough that her condition was fatal. She 
died eight days later at Mount Saint Joseph Hospital.73

CBSA buried the news of Lucía’s death for over a 
month.74 Lucía’s death only became apparent because 
of rumours that started to spread in the Mexican 
community through the other women who were waiting 
to use the shower after Lucía.75

In October 2014, the provincial coroner’s inquest 
provided a long list of jury recommendations, including 
that Canada appoint an ombudsperson to mediate 
any concerns or complaints, and create a civilian 
organization to investigate critical incidents in CBSA 
custody.76 The recommendations also called for a 
dedicated holding centre for immigration detainees 
located some distance away from the airport, which 
should be staffed by CBSA employees, and be above 
ground to allow for natural light, ventilation and outside 
access.77 The jury also recommended that immigration 
detainees have access to legal counsel, medical services, 
services offered by non-governmental organizations, 
and spiritual and family visits;78 that detainees should be 
allowed to wear civilian clothing, and telephones should 
be readily available for free local calls and the use of 
international calling cards;79 that bathrooms and sleeping 
rooms should be self-harm proof.80

More than one and a half years after Lucía’s death, the 
key recommendations have not been implemented.81 
In fact, according to counsel involved with the inquest, 
“CBSA has not responded in any meaningful way.”82 
Instead, their response “has been focused on measures 
to physically prevent suicide,” and the recommendations 
to improve conditions have been ignored.83

CBSA’s most notable response to the recommendations 
was to introduce new requirements for common (rather 
than private) washrooms for detainees, which are to be 
first implemented in the Toronto IHC.84 The Canadian 
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Council for Refugees (CCR), which participated in 
the coroner’s inquest, is concerned that this measure 
actually makes conditions worse for detainees because 
it infringes on their privacy.85 According to Loly Rico, 
President of the CCR, “suicide prevention measures 
should be guided by respect for human dignity and 
concern for the individual’s mental health, not measures 
focused solely on physical prevention of suicide.”86

Counsel we spoke to concluded that, “every step along 
the way from the moment Lucía was arrested, to when 
she hanged herself, revealed deep systemic flaws in 
how the situation was handled.”87

This report examines how Canada’s treatment of immigration detainees with mental health issues held in provincial 
jails violates Canada’s international human rights law obligations. It is the result of an investigation conducted over 
ten months by the International Human Rights Program (IHRP) at the University of Toronto, Faculty of Law. The issue 
of detention of migrants with mental health issues was first brought to our attention by counsel at the Refugee Law 
Office (RLO) of Legal Aid Ontario.  

This report focuses on Ontario as a case study to discuss broader issues with Canada’s laws, policies, and practices. 
Ontario is an important focus since the majority of immigration detainees are detained in this province.88 Where 
possible, we highlight experiences from other jurisdictions since there is significant regional variation across the 
provinces. For example, outside of Ontario, British Columbia, and Quebec, there are no dedicated IHCs, which means 
all immigration detainees are held in provincial facilities. Moreover, publicly-disclosed CBSA data from 2013 indicates 
that immigration detainees outside the central region are much more likely to be released after a detention review 
proceeding than those housed within central region (which includes Toronto).89 Regional variation in immigration 
detention is symptomatic of the lack of clear laws and policies to guide immigration detention in Canada.

In addition to extensive desk research, we interviewed ten detainees (seven who were in a provincial jail at the time of 
interview, and three who were recently released), and over 30 experts (including counsel, correctional staff, doctors, 
immigration experts, civil society groups, mental health experts, and a retired CBSA manager). Except for those 
already profiled extensively in the media, we have adopted pseudonyms for immigration detainees and anonymized 
their quotes to ensure their security and safety. We also anonymized quotes from counsel after many expressed fear 
that speaking out against CBSA would negatively impact their current and future clients. We also provided a draft of 
our recommendations to the federal and Ontario government, but did not receive any response. [For a full description 
of our methodology and experts consulted, see Appendix A.]

What we found is shocking. There is a marked absence of the rule of law in immigration detention decisions, including 
decisions about the site of detention, transfer to provincial jail, and decisions to continue detention. There are large 
gaps in accountability – what we call “legal black holes” – such that no governmental body is clearly responsible for 
detainees held in provincial jails. In terms of the day-to-day treatment of detainees in jail, CBSA “passes the buck” to 
the Ontario Ministry of Community Safety and Correctional Services (MCSCS), who is clearly struggling to keep up 
with increasing numbers of persons detained under the criminal justice system.

Perhaps most distressing, however, is the utter despair that this regime produces among detainees held in provincial 
jails. Each of the immigration detainees we met with communicated incredible hopelessness: “nobody cares because 
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I am an immigrant here;” “we have no rights;” “they look at us … like criminals;” “they treat us like garbage;” we are 
“not treated like humans.” This anguish is compounded for detainees with mental health issues, who feel further 
marginalized and discriminated against on account of their health needs. 

Anxiety over immigration status and the hardship of indefinite detention has a severe impact on the mental health of 
immigration detainees.90 The uncertainty of the length of immigration detention is an enormous and constant source 
of stress, and detention often exacerbates or produces new mental health issues.91 Our interviews with detainees and 
counsel suggest that these issues are compounded by CBSA’s ‘hands-off approach’ to the health of detainees, and 
the lack of adequate mental health care in jail.

This report should be a wake-up call. If Canada does not act quickly to reform the immigration detention system, 
more people will die in detention, while others will languish for months and years in conditions that amount to cruel, 
inhuman, and degrading treatment.

INTRODUCTION – FROM MULTICULTURALISM TO CRIMMIGRATION
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According to one counsel we interviewed, deterioration of mental health is “one of the most significant observable 
phenomena in immigration detention.” Another counsel noted that the lack of contact with family and the indefinite and 
uncertain nature of immigration detention often causes detainees to “spiral out of control,” which she tells detainees 
is unfortunately “normal.” 

Long-term detainees, who spend months and even years in jail, are particularly demoralized, frustrated, and 
anxious. Another counsel we interviewed could not think of a single client whose long-term detention did not result 
in mental health issues.

We interviewed three mental health experts for this report:

 • Dr. Lisa Andermann, psychiatrist, Mount Sinai Hospital (Toronto); Associate Professor of Psychiatry,  
  University of Toronto;

 • Branka Agic, manager, Health Equity, Centre for Addiction and Mental Health (Toronto), and 

 • Michael Perlin, professor, New York Law School; internationally recognized expert on mental   
  disability law).

We also interviewed Dr. Meb Rashid, a physician and director of the Crossroads Clinic, a clinic that treats newly-
arrived refugees and refugee claimants. Dr. Rashid noted that, “mental health issues are a significant part of my 
practice.”92 He also noted:

 The patients I have seen … have been devastated by the process of being detained. One gentleman   
 had fled a horrendous situation in his home country and was relieved to have arrived in Canada until he   
 was detained. By the time we saw him, he was very depressed and attributed his shock of being detained  
 as the trigger. Other patients have fled incarceration in their home country and being put into detention   
 becomes a trigger for their mental health issues.93

Finally, we consulted with the Schizophrenia Society of Ontario and Dr. Janet Cleveland regarding our key findings 
and recommendations.

Migrants face higher incidences of mental health issues than the general population. Even absent detention, migrants 
are two to three more times more likely to develop psychosis than non-migrants.94 A recent study of the mental 
health of first generation migrants in Ontario notes that “the migratory experience and integration into Canada may 
contribute to the risk of psychotic disorders.”95 

It is not surprising then that mental health experts worldwide have documented the exceedingly harmful effects of 

II. DEPRESSION AND DETERIORATION:
THE IMPACT OF DETENTION ON MENTAL HEALTH



immigration detention. It has been noted extensively that “detention systematically deteriorates the physical and 
mental condition of nearly everyone who experiences it.”96 In 2012, François Crépeau, the UN Special Rapporteur 
on the human rights of migrants (and himself a Canadian), reported that “immigration detention has widespread and 
seriously damaging effects on the mental (and sometimes physical) health of detainees.”97 

Detention causes psychological illness, trauma, depression, anxiety, aggression, and other physical, emotional and 
psychological consequences.98 A report of the UN Special Rapporteur on the human rights of migrants observed 
that “prolonged detention deepens the severity of these symptoms, which are already noticeable in the first weeks of 
detention.”99 Lack of knowledge about the end date of detention is one of the most stressful aspects of immigration 
detention, especially for migrants who cannot be removed for legal or practical reasons.100 

Detention can be especially problematic for the health of vulnerable migrants, including victims of torture, unaccompanied 
older persons, persons with mental or physical disabilities, and persons living with HIV/AIDS.101 A 2011 UN High 
Commissioner for Refugees Roundtable also noted that “limited access to lawyers, interpreters, social workers, 
psychologists or medical staff, as well as non-communication with the outside world, exacerbates the vulnerability and 
isolation of many individuals, even if they have not been officially classified as ’vulnerable’ at the time of detention.”102

In 2012, Dr. Janet Cleveland, a psychologist, legal scholar, and researcher on refugee health at the McGill University 
Health Centre, and her team noted that, “even short-term detention of adult asylum seekers leads to high levels of 
depression and PTSD (post-traumatic stress disorder), while longer-term detention aggravates symptoms.”103  

In a 2013 study, Dr. Cleveland conducted interviews with 122 immigration detainees held in the Toronto and Montreal 
IHCs, and 66 individuals who were not detained.104 The team administered several standardized instruments in order 
to measure symptoms of anxiety, depression, PTSD, pre-migration trauma, and distress about detention experiences. 
There was no significant difference in trauma exposure across detained and non-detained participants, which 
confirms that any differences in mental health were due to detention.105  

The results reveal astonishing differences between detainees and non-detainees. Incarceration is a “serious stressor 
involving severe disempowerment, loss of agency, and uncertainty, all of which are predictors of depression and 
PTSD, even in people with a lower trauma burden than this population.”106 After an average of 31 days in detention:

 • Nearly a third of the detainees had clinical PTSD (twice as high as among non-detainees);

 • Over three-quarters of the detainees were clinically depressed (compared to 52% of non-  
  detainees); and

 • Nearly two-thirds of the detainees were clinically anxious (compared to 47% of non-detainees).107

Several detention-related experiences in particular were highly correlated with psychiatric symptoms of anxiety, 
depression, and PTSD: powerlessness, concern about family back home, nothing to do except think about problems, 
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uncertainty as to length of detention, loneliness, fear of being sent back home, boredom, and the sense that detention 
is unfair.108 Detainees also describe “feelings of shock and humiliation when handcuffed, and most felt that they were 
unjustly treated like criminals.”109 

It is important to note that the mental health of immigration detainees held in maximum-security provincial jails (as 
opposed to the IHCs) is likely much worse, though there is no comparable research study (likely because access to 
provincial jails is much more difficult to obtain).

Foreign statistics cited by Dr. Cleveland, however, demonstrate the effects of lengthier periods of detention. These 
figures reveal the strong and consistent link between immigration detention and mental health deterioration:

 • “In the United Kingdom, after about 30 days in detention, 76% of detained asylum seekers were   
  clinically depressed.110 

 • “In the United States, after about 5 months in detention, 86% of refugee claimants showed clinical  
  levels of depression, 77% clinical anxiety, and 50% clinical post- traumatic stress disorder.111  

 • “In Australia, in 2010-2011, there were over 1100 incidents of self-harm in immigration detention   
  centres, including 6 suicides, for a population of about 6000 people, most of whom had    
  been detained for less than a year. This is over 10 times the suicide rate in the general Canadian  
  population. Self-harm behaviours included attempted hanging, self-cutting, drinking shampoo or  
  detergent, and voluntary starvation.”112

The detrimental effects of immigration detention have been documented extensively in Australia. One study 
reviewed Commissions of Inquiry (COI) carried out in Australia regarding immigration detention. The study found 
that “depression has been the most widely observed mental health problem.”113 COI reports also found other forms 
of mental distress, such as psychotic episodes, self-harm and suicide attempts, and note that the “indeterminacy of 
detention” causes considerable difficulty.114 

Furthermore, the Australian Commonwealth Ombudsman (which conducts investigations and provides oversight 
to government operations) noted a pattern that reflects the accounts of many of the counsel we interviewed for this 
report: “the length of detention contributes to the incidence of behavior problems among the detainees and may 
exacerbate mental health conditions. Difficult behavior by a detainee, in turn, can lead to a decision to transfer the 
detainee to prison.”115  

Many of the Australian Ombudsman reports express concern about the adequacy and effectiveness of detention 
facilities’ medical services, noting that: “whether effective mental health care can be provided in the context of 
detention has been a matter of contention.”116 

The mental health experts that we interviewed echoed this notion by emphasizing the protective role of social 
determinants in mental health.117 In many cases, psychosocial support is far more suitable than psychiatric 
interventions, but tends to be underestimated in favour of medication: “Mental health is built upon more than just the 



psychiatrist or psychiatric nurse; having someone to talk to, to deal with problems, is also important. This could also 
be a counselor, community member, neighbor, clergy, family or friend.”118 Unfortunately, our research indicates that 
these supports are almost entirely non-existent in jail.

The immense uncertainty associated with indefinite detention and precarious status was a central theme in our 
interviews with mental health experts: “We can’t treat uncertainty with medication; it’s a situational thing where you can 
only do your best to support the person.”119 To this end, cross-cultural accommodations like language interpreters are 
vital, “so that you could understand why people might be behaving in a certain way, and de-escalate things that look 
like behavioral issues.”120 More importantly, in order to meaningfully accommodate the necessary social supports, 
“treatment for mental health should happen in a hospital or in a community, not in a jail.”121  

In January 2015, Australian MP Andrew Wilkie and human rights lawyer Greg Barns submitted a brief to the 
International Criminal Court requesting an investigation into crimes against humanity perpetrated by the Australian 
government against immigration detainees.122 The brief cites Article 7(1)(k) (crimes against humanity) of the Rome 
Statute of the International Criminal Court, claiming that it is applicable to immigration detention conditions, “which 
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VOICES FROM THE INSIDE: Noosha*
Detained for two months, with lasting impact on mental health

Noosha fled a repressive regime in the Middle East and 
came to Canada in 2007. Although Noosha has never 
been convicted of a criminal offence, she was held in the 
maximum-security wing at Vanier Institution for Women in 
Milton, Ontario (“Vanier”) for two months, and released on 
October 31, 2014. We met Noosha in Toronto four months 
after her release from jail.

Prior to her detention, Noosha was diagnosed with 
PTSD, depression, and anxiety, and was taking various 
medications to manage her mental health: “Without 
[those pills] I’m not normal,” she told us.

In September 2014, Noosha got into an altercation with 
her abusive ex-partner. After he called the police, she 
was arrested and taken to the police station where she 
was met by CBSA officers. When she tried to explain 

her situation to the CBSA officers, they told her that 
they were not interested in hearing her story and that 
she should go back to her country. Noosha recalled 
the CBSA officer being very “tired and sleepy,” with his 
eyes half closed.

Noosha was then taken to Vanier, and granted criminal 
bail under the criminal justice system after one 
week; however, she remained detained in Vanier on 
immigration hold for nearly two months afterwards due 
to a clerical error. Due to an error at the courthouse, 
her release papers were never sent to the CBSA, who 
continued to detain her on immigration hold. However, 
since CBSA did not yet have her registered in their 
system, she also did not have any of the mandated 
detention reviews. The error was not caught in October 
2014, and she was released ten days later. 
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Noosha met with a nurse within her first week at Vanier, 
though only for a few minutes. The nurse refused to 
provide the same anti-depressant medication that 
Noosha had been taking prior to being detained 
because she could not obtain proof of the prescription 
from her family doctor. Noosha explained that she was 
seriously affected by suddenly being cut off from the 
anti-depressants: “you can’t stop my medication right 
away… I’m going crazy,” she recalled. 

Noosha reported that when she met with the nurse for 
a second time, again for only a few minutes, the nurse 
minimized her mental health condition, saying to her, 
“I understand that you are totally depressed, but this 
is jail life.” Noosha was eventually provided with anti-
anxiety medication and sleeping pills because she 
was not sleeping or eating, and her “face [and] eyes 
[were] totally yellow.” Noosha was under the impression 
that there were no psychiatrists at Vanier, and she only 
reported meeting with a nurse. 

Noosha’s depression soon became so severe that 
she considered committing suicide. “My heart was 
squeezing so much, I was crying so much, but people 
told me ‘if you tell the guard you’re going to try and kill 
yourself they will put in the punishment room, it’s the 
coldest room, for 3-4 days,’ and I thought, ‘I don’t want 
to go there.’” She never told the guards or nurses about 
her suicidal ideation, but she did confide in the social 
worker, who encouraged her to “stay strong.”

Noosha spoke positively about the social workers 
at Vanier, who helped her contact her family 
and a lawyer. With the help of her lawyer, CBSA 
discovered that there was a clerical error in her 
file, which eventually led to her release. She 
found out that she would be leaving Vanier on the 
morning of her release. CBSA picked her up and 
brought her to the Toronto IHC, where she had to 
sign a conditional release form. She was released 
to the supervision of a bondsperson, with whom 
Noosha currently lives. Additionally, Noosha must 

report bi-weekly to CBSA in Mississauga. It takes 
her two hours to get there.

Noosha explained that the “terrible thing” about her 
case was that she “didn’t know how long [she] was 
going to stay [at Vanier].” She contrasted this to those 
detained through the criminal justice system at Vanier, 
who knew their release dates: “Some of the girls were 
so happy, putting make up on…maybe they had some 
good feeling because [they] knew when they were 
going to get out… For me, it was totally different… I 
didn’t know how long I was going to stay.” She recalled 
that, “it was stressful; … anxiety gets worse when you 
[have] stress.”

While at Vanier, Noosha shared a room a woman 
serving a criminal sentence. “Immigration 
[authorities] should have something better than jail 
for those people only on immigration hold,” Noosha 
told us. “They just put [detainees and criminals] 
together and this is terrible.” 

When she first met with her lawyer and explained her 
case, Noosha said she could not stop crying, because 
the way she had been treated was “really hurtful.” She 
explained that her mental health “was getting better” 
before she was detained, but after spending only two 
months in detention, Noosha felt that her mental health 
was set back to when she was first diagnosed with 
depression two years ago. 

In recalling her ordeal, Noosha lamented: “Nobody 
cares, you know, even the government…nobody cares 
because I am an immigrant here.”

* The detainee’s name has been changed to protect her identity.
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For this report, we interviewed ten immigration detainees, including seven that were incarcerated at the time of the 
interview, and three who had been released into the community shortly before we met them. While some of the detainees 
we interviewed had diagnosed mental health issues that they told us about, others did not self-identify as having a 
mental health issue but spoke more generally about symptoms commonly associated with depression, anxiety, and/
or suicidal ideation. In other cases, detainees’ counsel advised us of their client’s mental health diagnoses.124   

The over 30 experts and professionals we interviewed and consulted consistently noted that the most important 
contribution our investigation could make would be to bring the voices and experiences of immigration detainees to 
the forefront of ongoing policy debates. Too often, because detainees held in provincial jails are difficult to access 
and because lawyers are focused on individual cases and bound by client confidentiality, the voices of detainees are 

missing from the policy debate about long-term detention of migrants.

 A. Voices from the inside

This section provides a high-level summary of how immigration detention is experienced by those who are detained 
in provincial jails. Throughout this report, we profile individual detainees’ stories in more detail. Our hope is that, 
through these stories, we effectively highlight the lived experiences of migrants with mental health issues who are 
sometimes detained for months and years without adequate treatment and no apparent prospect of release.

Each immigration detainee we spoke to communicated helplessness and despair: “nobody cares because I am 
an immigrant here;” “we have no rights;” “they look at us … like criminals;” “they treat us like garbage;” we are “not 
treated like humans.” Our research indicates that these feelings are justified, especially for detainees with mental 
health issues, who feel further marginalized and discriminated against on account of their health needs.

Anxiety over immigration status and the hardship of indefinite detention had a severe impact on the mental health of 
immigration detainees we spoke to. The uncertainty of the length of immigration detention is an enormous and constant 
source of stress. Unlike those serving criminal sentences, immigration detainees cannot countdown to a known release 
date. Nearly all the detainees we interviewed spoke anxiously about this uncertainty. One former detainee, who is 
diagnosed with schizophrenia, noted that it is much easier to deal with his mental illness outside of jail because there 
“isn’t as much uncertainty.” Even after being released from detention, detainees live in heightened fear of Canadian 
authorities – fear that even a minor by-law interaction, such as jaywalking, might result in transfer back to jail.  

There are three IHCs, medium-security facilities specifically designed to house immigration detainees, across 
Canada. Nevertheless, even in jurisdictions with access to an IHC, immigration detainees are consistently transferred 
to maximum-security provincial jails. A service provider we interviewed who works at a provincial jail noted that 
immigration detainees are transferred to jail if they have a criminal record; due to mental health issues (including 
suicidal ideation) or other medical issues (including diabetes, cancer, et cetera); because they are deemed 
“problematic” or “non-cooperative” with CBSA’s removal arrangements; or because they are deemed a flight risk. 

III. “THEY TREAT US LIKE GARBAGE”: 
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According to the same service provider: “The majority of the time when CBSA brings detainees in, they will say 
‘suspected mental health’ or ‘odd behaviour’ or ‘aggressive behaviour.’” The service provider opined that the most 
common mental health issues among immigration detainees held in the jail in which she is employed are bipolar 
disorder, schizophrenia, depression, and/or PTSD.

CBSA’s hands-off approach to the mental health of immigration detainees, particularly once they are transferred to 
provincial jails, is especially problematic. If detainees have a mental health problem and are transferred to a provincial 
jail, CBSA does not follow up or monitor their health status (though it does have a policy regarding transfer of medical 
information).125 One counsel we spoke to noted that CBSA does not view detainees as whole individuals, that is, people 
with complex health needs and families and children in Canada, but rather as unwanted people who need to be 
removed expeditiously (regardless of the risks they might face in their country of origin). 

Some detainees feel that CBSA purposely makes the conditions of confinement unbearable to motivate them to “voluntarily” 
leave the country. However, even where immigration detainees have no desire to remain in Canada, they often cannot be 
removed to their country of origin, for example, because the latter will not issue travel documents. According to counsel 
we interviewed, CBSA’s inability to arrange for detainees’ removal is often the main reason for cases of extremely lengthy 
detention. Needless to say, such practices only further exacerbate detainees’ helplessness and mental health issues.

From our interviews, it appears that immigration detainees are more likely to receive medication if they suffer from 
such mental health issues such as schizophrenia or bipolar disorder. Our interviews with mental health experts and 
professionals confirmed that these mental health issues tend to be treated differently because they are stereotypically 
associated with potentially aggressive or disruptive behaviour that may pose a risk to staff or other prisoners.126 By 
contrast, immigration detainees suffering from anxiety, depression, or PTSD are often left untreated because these 
mental health issues “are not likely similarly associated with risk.”127 At all facilities, detainees we spoke to avoided 
seeking help from the medical staff regarding suicidal ideation: if held in an IHC, they fear being sent to a provincial jail; 
and, if already in jail, they fear being held in solitary confinement.

Ironically, detention reviews are one of the most disempowering aspects of immigration detention. These statutorily-
mandated monthly hearings should be an opportunity to explore alternatives to detention, but our interviews with both 
detainees and their counsel reveal that these reviews are almost always pro forma rather than substantive. Immigration 
Division (ID) adjudicators typically accept and follow the decision from the previous detention review, unless the detainee 
can establish a clear change in circumstances. Troublingly, even significant deterioration of mental health is often not 
considered by decision-makers to be sufficiently serious to explore community release options. 

In practice, this makes detention reviews a largely formal exercise. Where counsel is not present, detention reviews 
sometimes last fewer than ten minutes, with all parties simply going through the motions. One migrant, who had been 
detained for over two years, reported that reviews only take a few minutes; “imagine doing that for a year…[the] only 
thing [they] sometimes [ask] is my name.” One counsel characterized the reviews as the time every month where 
detainees have to sit quietly and listen to how “bad” they are.
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Indeed, one former detainee held at Central East Correctional Centre (CECC) observed that some immigration 
detention cases languish in pro forma detention reviews for at least three years before officials even begin to consider 
their release (presumably because this is the point at which the detention begins to look indefinite).

As a result of the ineffectual and perfunctory nature of these reviews, detainees’ counsel, many of whom are stretched 
thin and retained on a legal aid certificate, do not attend the detention review hearings since there are often no 
substantive legal issues to discuss. An unfortunate consequence is that detainees often feel isolated and neglected, 
and do not understand whether or how their counsel are trying to help them.  
 
According to counsel we interviewed, in the GTA, alternatives for those who have been in long-term detention and/
or who have serious mental health issues are almost completely limited to the Toronto Bail Program - Immigration 
Division (TBP), such that it is nearly impossible to secure release without the TBP signing on as a bondsperson. 
Counsel believe that, because CBSA has a formal contract with the TBP, CBSA rarely trusts any other bond provider 
(such as family members). Counsel note that, as the de facto bond provider for those with mental health issues or who 
have been detained for a lengthy period, if the TBP does not agree to supervise a detainee, the chance of release to 
an alternative bondsperson or organization is slim to none. 

Counsel note that family bondspersons and community care organizations that have proven rehabilitative care track 
records are routinely rejected for long-term detainees. This is problematic because TBP simply cannot take all immigration 
detainees that may be suitable for supervised release in the community: it is limited by its contract with CBSA to an 
active caseload of approximately 300 clients at any time, and must work with CBSA on a yearly basis to determine the 
appropriate source ratio as between provincial jails and the IHC.128

Moreover, for detainees with mental health issues, there are significant hurdles to TBP acting as a bondsperson. 
Detainees with mental health issues report having to comply with taking prescribed medication in detention regularly, 
sometimes for months, before the TBP will agree to take them on. When the jail does not provide said medication, this 
can create a major roadblock to release, as counsel are obliged to “beg” the routinely unresponsive jail management 
to provide treatment for their clients, or spend thousands of dollars to have an independent psychiatrist conduct a 
mental health assessment at the jail. That said, TBP has shown a commitment to helping detainees with mental health 
and drug addiction issues and has hired counsellors specialized in assisting in these types of cases. 

According to counsel, where ID Members agree to consider release for detainees with mental health issues, they 
generally insist on extensive and elaborate release plans. This is often very difficult to arrange because community 
care organizations usually require an in-person intake interview before they will consider accepting a detainee into 
the program. These in-person interviews are difficult, if not impossible, to coordinate because immigration detainees 
cannot be released to visit the community care organizations, and provincial jails are often geographically isolated 
from major urban centres.

Detainees repeatedly found their treatment by Canadian government officials, whether CBSA officers, ID Members, 
Minister’s counsel or correctional staff, to be disrespectful. One detainee reported that ID Members and Minister’s 
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counsel “talk down” to detainees and view them solely as “criminal[s].” Another detainee noted that correctional staff 
“look at [us] like criminals,” and that “even the nurse[s]…look at me like an animal.” Yet another detainee summarized 
it bluntly: CBSA “doesn’t care about nobody.”

	 B.	 Conditions	of	confinement

We visited three Ontario jails to meet with immigration detainees (Central East Correctional Centre, Central North 
Correctional Centre, and Vanier Centre for Women). We also visited the Toronto IHC, but investigation of the conditions 
there was outside the scope of our research.

According to counsel and experts we interviewed, the main differences between the IHC and provincial jails is that the 
former is a dedicated medium-security facility within the GTA that allow families to be held in the same facility (albeit with 
men, and women and children held in separate wings), whereas the latter are often geographically distant, geared to a 
criminal population, do not allow families to stay in the same facility, and are maximum-security. Clearly, the deprivation 
of residual liberty is much greater in a provincial jail.

In this section, we provide a snapshot of the conditions of confinement for immigration detainees transferred to a 
provincial jail. Again, we focus on the lived experience of detainees to bring their perspectives to the forefront.

  a. Central East Correctional Centre

The conditions of confinement at Central East Correctional Centre (CECC), often called “Lindsay super jail”, are deplorable. 
Immigration detainees we spoke to believe that CBSA is purposely holding them together in a single pod (Pod 3) and 
making the conditions of confinement so restrictive that they will be incentivized to leave the country “voluntarily.” According 
to one detainee we interviewed, long-term indefinite detention at CECC has “results” in that “people fold and do leave.” 

CECC is a nearly two-hour drive northeast of Toronto, in Lindsay, Ontario. The jail itself is a large, 1,184-bed concrete 
correctional facility with multiple maze-link halls and wings, all surrounded by security cameras and 16-foot fences that 
are topped with 300 meters of razor ribbon.129 Furthermore, all doors, windows, locks and perimeter walls are built to 
maximum-security standards, and feature “the most advanced security technology.”130 The facility houses prisoners who 
are serving sentences of up to two years less a day, as well as those on remand awaiting court proceedings.131

Immigration detainees at CECC are kept in maximum-security conditions, as opposed to minimum or medium security, and 
are effectively treated like maximum-security criminal detainees, if not worse. In 2013, 353 detentions took place at CECC.132

Detainees wear standard-issue orange jumpsuits at all times and are locked inside their cells for approximately 17 
hours per day. According to the detainees we spoke to, each cell has a bed, toilet, sink, and steel table “and that’s 
it.” Detainees are strip-searched each time they enter or leave the building (for example, for medical appointments or 
hearings), and during facility-wide contraband searches. If a detainee refuses to participate in a strip search, he can 
be sent to segregation. Several detainees report that strip searches occur at least once a month.
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Arial view of CECC
Photo Credit: Sun Media Corporation

According to detainees, there is a CBSA officer stationed on Pod 3 five days per week, from 10:00 a.m. to 4:00 p.m., 
and the officer’s job is to facilitate removals by, for example, helping detainees contact lawyers, embassies, or CBSA.

While we conducted our interviews in a meeting room on Pod 3, we did not tour the facility. To get to Pod 3, we walked 
through a metal detector and our bags were screened. Another guard escorted us down one level in an elevator, then 
through a series of at least five armoured doors, and down one more level before we reached the interview room. The 
entire process was disorienting.

Detainees described Pod 3 to us in detail. There are six ranges or wings (“A” to “F”) on Pod 3, where “A” is the 
segregation range (commonly referred to as “the hole”). There are two rows of eight cells on each range, with a 
maximum capacity of 32 men per range. The detainees are only able to interact with the men on their range. If 
detainees misbehave, the guards (commonly referred to as “blue shirts”) will move them to another range. While 
immigration detainees are all housed on Pod 3, one detainee reported that, “if you fight with a guard they can move 
you to the criminal side. …It’s dangerous on that side.”

One detainee describes Pod 3 as “so friggin’ cold” that they are given “three blankets right off the start,” with another 
detainee stating: “they purposely freeze you in there so you wouldn’t like the conditions.”

The “day room” at CECC has a single television on the wall and five tables bolted to the ground. There is an outdoor 
room with concrete walls and mesh on the top so that you “get to see the sky.” There are “no soft chairs” and “guards 
get upset if you take a blanket and sit on it.”
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Several detainees reported that there is a significant mold problem in the showers on Pod 3, and while CECC 
has neglected to fix the problem for months, the guards are sometimes seen wearing facemasks on account 
of potential exposure to mold. At one point, the detainees were locked down for five days while management 
claimed to be addressing the problem. However, instead of fixing it, they simply removed the existing mold from 
the shower stalls, with a detainee recalling that they were told, “‘you can use the shower but have to be careful—
your skin can’t touch the wall.’” One detainee reports that staff said “‘don’t complain,’ otherwise they will put you 
in the hole.” The mold returned, and the detainees were again locked down for three days while the shower walls 
were washed. “The mold is not going to go,” said one detainee, “I cannot breathe.”
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VOICES FROM THE INSIDE: Antonin* 
Central North Correctional Centre, imprisoned for nearly 1.5 years

Antonin arrived in Canada from the Eastern Europe 
in 1985 after being sponsored by his grandmother. 
Having renounced his citizenship, and after serving a 
criminal sentence and losing his permanent resident 
status in Canada, Antonin was effectively stateless.  

Despite the fact that he was no longer a citizen of his 
country of origin, Canada sought to deport Antonin 
there and transferred him directly into immigration 
detention at CECC after completion of his criminal 
sentence in September 2013. We interviewed 
Antonin at Central North Correctional Centre in 
Penetanguishene, Ontario, where he had been 
transferred from CECC two weeks prior to our meeting. 

In response to a particularly discouraging detention 
review hearing while at CECC, Antonin wrote a letter 
stating that he would commit suicide in 30 days if the 
conditions of his detention did not improve. According 
to Antonin, this landed him in solitary confinement: 
“They stripped me naked … and put me in the ice 
box.” He was forced to wear a “baby doll”, which he 
described as a stiff and sleeveless “little skirt made up 
of fireproof material.” “I was freezing,” Antonin recalled.
After the guards allegedly refused to get him additional 
clothes or allow him to call a lawyer, Antonin smashed 

his head on a sharp corner which resulted in profuse 
bleeding and caused him to lose consciousness. 
When he came to, he found himself in the “rubber 
room,” a room within CECC meant to prevent self-injury 
and where his actions were logged by staff every ten 
minutes.  

Despite his attempts at self-harm, access to mental 
health treatment was not forthcoming: “You’d think if 
someone was … smashing his head they’d make an 
effort to [have you] see a shrink…but [they] just had 
a psychologist coming in the morning and asking if 
I’m ready to leave the room now…I’m like ‘no’ [and] 
that’s it.” Antonin opined that the lack of mental health 
care related to his immigration status: “They are in the 
business of trying to deport people.” 

After one week, at his request, Antonin was transferred 
to Central North Correctional Centre which is much 
closer to his two children and community supports. We 
met him in the maximum `security unit there, where he 
was co-mingled with the criminal population.

* The detainee’s name has been changed to protect his identity.
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  i. “Nothing to do”: Daily life at Lindsay

All of the detainees we interviewed spoke about the lack of educational, programmatic, vocational, or employment 
opportunities at CECC: “You’re either stuck in your room or you can go to the tiny day room.” When asked about his daily 
routine, a former detainee who had been at CECC for over 18 months, responded: “I sit around watch TV with nothing 
much to do.” Another former detainee, who spent nearly three years in immigration detention, corroborated: there is 
“nothing to do at Lindsay.”

There is no gym at CECC, though some detainees creatively fashion weights out of used juice containers. They have 
access to the outdoor range, which is “small and just concrete.” Others attend chapel for approximately 10-20 minutes per 
day, though we witnessed chapel being cancelled to accommodate our interviews, which took place in the same room. 

According to detainees, the librarian only brings ten books to Pod 3 per month. “We fight for [new books],” said one 
detainee who had been at CECC for over a year. This is not surprising given that detainees spend nearly 17 hours 
per day in their cell, even when they are not on lockdown. 

The majority of counsel we interviewed had clients who were detained at CECC, and they noted that the lack of 
programming builds immense boredom and stress, and contributes to a sense of powerlessness. 

Even more troubling, the lack of programming may also have implications for detainees’ legal status. For example, 
as one counsel noted, “the longer they are detained, the weaker their Humanitarian and Compassionate application 
gets, because their establishment in Canada is eroded. Immigration detainees do not have access to educational, 
vocational or social programs, which, in combination to being cut off from family and friends erodes their establishment 

IN FOCUS: 17 hours per day locked in a jail cell

7:30 a.m.  Detainees receive breakfast and eat inside their cells. 

7:30-9:00 a.m.  Detainees stay inside their cells while their range is cleaned.

9:00-11:00 a.m.  Detainees are able to move around on their range, take a shower, or make phone   
   calls to family, lawyers, et cetera.

11:00 a.m.-1:00 p.m. Detainees are locked in their cells, lunch is served and they eat inside their cell.

1:00-4:00 p.m.  Detainees can move around on their range.

4:00-6:00 p.m.  Detainees are locked in their cells, dinner is served and they eat inside their cell.

6:00-8:30 p.m.  Detainees can move around on their range.

8:30 p.m.-7:30 a.m.  Detainees are locked in their cells for the night.
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to Canada.” He notes that, many detainees “choose to sign documents to go places that they don’t want to go, or 
abandon applications that have some merit, because they can’t deal with the grind of being in detention.”

  ii. Frequent Lockdowns

Lockdown is a significant deprivation of prisoners’ residual liberty. While in lockdown, prisoners are confined to their 
cells all day, except for a short shower, and have extremely limited access to the phone. According to the detainees we 
interviewed, Pod 3 goes into lockdown particularly frequently, between six and 21 days per month, without any notice 
or reasons communicated to detainees. 

Detainees find that the regular lockdowns “creates a lot of tension.” One detainee saw it as a tactic by management: “they 
think that as much time as you can spend in your cell will help you grow a desire to cooperate” (i.e. leave the country).

While the prison can go into lockdown due to disturbances or fights, the detainees we spoke to reported that the 
most common reason for lockdowns is that the facility is short-staffed. A former detainee noted that there are more 
lockdowns around Christmas, when staff is more likely to take vacation days.

Alarmingly, the detainees we interviewed noted that, when another pod is short-staffed, management will often 
transfer staff from Pod 3 to other pods, effectively causing Pod 3 to go into lockdown: “Every time there is one guard 
shorted on other pods, they lockdown our pod.” This detainee felt that Pod 3 was especially vulnerable because 
management knows that immigration detainees are less likely to access counsel to complain about lockdowns, 
compared to criminal detainees who have more regular interactions with counsel.

According to a recent report from the Public Services Foundation of Canada, Ontario jails are increasingly using 
lockdowns to bring critical situations under control: “Reports from staff indicate that a combination of high inmate 
counts and low staffing creates volatile situations where a general lockdown is the only safe course of action.”133

  iii. Limited community and family interaction

Half of the immigration detainees we spoke to have children who were born in Canada.134 These detainees either did 
not want their children to visit them in CECC, or the trip was too far: “I don’t want them to come to a place like this,” 
said one detainee. Another stated, “I don’t want them to see me wearing clothes like this,” referring to the prison-
issued orange jumpsuit.

It is understandable that many family members are reluctant to make the trip to CECC. If they do not have a car 
(or money for gas), they must take a bus that can take over two hours each way from Toronto, while the visit itself 
is conducted through glass for a maximum of 20 minutes. Moreover, visitors (including lawyers) who arrive during 
a lockdown are turned away. “Twice I went [to CECC] and wasn’t allowed to see my client,” noted one counsel, in 
reference to the difficulty of putting a client’s case together while the client was held at CECC. 

“THEY TREAT US LIKE GARBAGE”: THE LIVED EXPERIENCE OF IMMIGRATION DETAINEES



34

While detainees can call their lawyers, they do not have access to a free telephone. They can either make collect calls 
(which are accepted by lawyers, but less often by family members who may be struggling themselves with poverty), 
or put in a request with the CBSA officer to make a call for them. In the latter situation, it takes at least one week for 
the request to be processed, and the call is only permitted to last a few minutes. Notably, access to the phone, even 
to call counsel, is even more restricted when the unit is on lockdown. 

  
  iv. Treatment by staff

While a few detainees felt the CECC staff treated them appropriately or were at least neutral, the majority noted 
that their immigration status made them susceptible to poor treatment. A former detainee described the guards as 
“rude,” and felt that they would “talk down” to immigration detainees; “they look at you like you are no good.” Another 
detainee similarly noted that, “the guards look at [us] like criminals,” but also stated that he understood that the 
problems were systemic: “I cannot blame him because he is getting paid to do his job.” The detainee felt that the 
guards and even the nurses look at him as if he is “an animal.”

Another former detainee stated that the guards “treated us like garbage,” and that immigration detainees “have 
no rights at all.” He saw the guards as reluctant to help, and reported having “to ask three, four, seven times to 
get something,” otherwise the guards would simply “ignore” him; they would “only come if something was urgent.” 
The same detainee had spent time at Metro West Detention Centre in Toronto, where immigration detainees are co-
mingled with the general prison population, and found that the staff treated him better at Metro West than at CECC 
because at the former he was “with the criminals, who have rights.”

Another detainee saw a difference in how they are treated by “blue shirts” (the correctional officers or guards) and 
“white shirts” (Officers in Charge or management). One detainee described the “blue shirts” as sympathetic to “what 
we’re going through” because they know immigration detainees are not actually serving time for a criminal sentence. 
This detainee went so far as to say that “blue shirts don’t like to see us locked down. It’s management and they are 
working for CBSA and the government.”

  v. Doctor on TV

According to one of the detainees we interviewed, there is no health care unit at CECC. A standard health intake 
assessment is conducted when a prisoner arrives at CECC, where he is asked basic questions about family 
medical history, illnesses, major surgeries, et cetera. However, a few interviewees did not recall receiving a medical 
assessment when they first arrived, which suggests that it is sometimes perfunctory or does not occur consistently. 

Access to medical professionals at CECC is scarce, service is slow, and the onus is on detainees to proactively seek 
medical attention. There is at least one nurse that the detainees may see in person, and doctors’ appointments are 
conducted by video link. 

During these doctor’s “visits,” which generally last between five and 15 minutes, the nurse typically carries out the 
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doctor’s instructions to examine the detainee and reports the findings to the doctor on the screen. If detainees want 
to see a doctor over video link, they must put in a request, and it generally takes two to four weeks for requests to be 
processed. One detainee reported that they never know if and when their requests will be met. They ask the guards 
whether the doctor is scheduled to meet with prisoners at the jail, and whether they are “on the list”; if the answer is 
affirmative, they will be called up to see the doctor. “Each week you hope you are on the list,” reported one former 
detainee, “I put in five or six requests,” he recalled, “they don’t answer you.” 

Another detainee noted that, “sometimes you will get an injury and by the time you see the doctor, it’s better.” However, 
if serious medical attention is required, detainees may be transferred to a hospital in the community for medical care.

Aside from virtual appointments with doctors, a psychiatrist attends CECC in person at least once per month; these 
appointments also typically last between five and 15 minutes. One of the detainees reported that he sees a psychiatrist once 
per month, unless he is acting “different” or “not taking the meds,” in which case he sees the psychiatrist more often. However, 
having spent some time at the Toronto East Detention Centre in Scarborough, the same detainee noted that treatment there 
was better than at CECC because at the former he could see a psychiatrist every week. At CECC, even if detainees put in a 
request to see a psychiatrist, it may take a month before the request is answered. The lack of consistent access to psychiatric 
attention is important because it can be particularly consequential for detainees: one detainee noted that he had to take his 
medication in order to stay on the range, and it is often a requirement for community-supervision by TBP. 

Detainees with mental health issues stereotypically perceived as potentially disruptive to the institution are given medication, 
while those with depression, anxiety, or PTSD appear to be ignored. “Unless you’re a threat to the institution or staff,” 
remarked one detainee, “they don’t give you anything.” Detainees we spoke to who were diagnosed with bipolar disorder 
and schizophrenia reported willingly taking their medication, and some also noted the benefits of doing so. 
 
None of the detainees we interviewed mentioned meeting with a social worker while detained at CECC. One detainee 
reported that, “the social worker is not here to work with immigration detainees.”

  vi. Language barriers

While we conducted all of our interviews in English, a number of detainees noted that language barriers are a problem 
for many of the migrants held at CECC: “There were a lot of people who don’t speak a lot of English,” recalled a former 
detainee. Since there are no interpreters brought in to assist immigration detainees to navigate their immigration 
issues (outside of formal detention reviews), they can only hope that another detainee on their range speaks their 
language and can informally translate for them.

  vii. Far removed: detention review hearings

As required by law, even for long-term detainees, detention reviews are held every 30 days. Detainees report that 
the reviews sometimes last only several minutes, though they are substantially longer when counsel are present and 
there are substantive issues to discuss (up to 90 minutes).
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VOICES FROM THE INSIDE: Samuel*
Central East Correctional Centre, detained for 1.5 years

Samuel came to Canada from the Caribbean in 1987, 
when he was 11 years old. His counsel indicated that 
he has been diagnosed with bipolar disorder (including 
psychosis), as well as cognitive delay. 

On August 20, 2013, soon after serving a two-week 
sentence for a non-violent offence at Maplehurst 
Correctional Complex in Milton, Ontario, Samuel 
was placed in immigration detention, and eventually 
transferred to CECC. After being detained for nearly 18 
months, he was released in January 2015. 

When asked to compare his experience serving 
his criminal sentence to immigration detention, 
Samuel stated decisively that his immigration hold 
was worse. Samuel reported that the uncertainty 
of his immigration status was particularly stressful. 
“Immigration hold was a pain,” he told us. “I didn’t 
know if they were going to deport me… I’d been 
there for so long.” He also found that the staff at 
CECC were “rude” and that they “talk down to you.” 

At CECC, Samuel reported seeing a doctor in person 
once per month, for about ten minutes per appointment. 
The doctor would notify Samuel about the medication that 
he prescribed. Samuel took medication in the morning 
and at night in order to “to keep [him] calm.” He noted 
that the pills had side effects: they gave him “a chill” and 
made him “put on lots of weight.” Although Samuel made 
requests “a few times” to meet with a psychiatrist, he 
stated that he never received a response.

Samuel recalled complaining to the guards that “I 
can’t stay here this long in this jail.” He also recalled 
complaining to the doctor that his life was “in danger” 
because he was around lots of people who would fight, 
and the doctor responded by saying that “there is 
nothing he could do.” 

At his monthly detention reviews, the ID Member and 
Minister’s counsel “talk[ed] down to me, [they] don’t 

want me to get out and I used to get frustrated.” When 
asked how they would “talk down” to him, Samuel 
replied, “basically you’re a criminal and they got a 
control over your life.” He spoke with his legal aid 
lawyer over the phone or occasionally via video link, 
and he met with counsel in person once in April 2014. 
Samuel did not have a Designated Representative 
(discussed below). 

When asked about going back to his country of origin, 
Samuel indicated that that country’s officials said his 
“life would be in danger” if he went back, because, 
as Samuel put it, “I got no family there and I got no 
ties.” In November 2014, Samuel’s Pre-Removal Risk 
Assessment (PRRA) was re-opened and he received a 
positive risk determination, meaning that he cannot be 
removed from Canada at this time. His PRRA application 
is currently being assessed for risk balancing.

Samuel has two kids who were born in Canada. They 
never visited him at CECC because it was “too far.”  
 
Eventually, Toronto Bail Program (TBP) agreed to 
facilitate Samuel’s release, while his mother, who lives 
in Canada, posted a $5000 bond. As part of his release 
conditions, Samuel must report to the TBP twice a 
week, where he also receives his medication. He is not 
sure how long he will have to continue to report to TBP, 
but he “hope[s] it’s not forever.” 

Currently, Samuel resides at a crisis service centre 
in Toronto that specifically supports individuals with 
mental disabilities. When asked how immigration 
detention affected him, Samuel responded that it 
“makes [him] depressed,” and he feels that he now has 
to “walk on eggshells.”

* The detainee’s name has been changed to protect his identity.
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At CECC, detention reviews occur via video link. There is a room set up on Pod 3 where detainees sit in front a 
screen against a blue background. The screen is video linked to a detention review room at the IHC in Toronto. The 
Immigration Division (“ID”) Member (decision-maker), Minister’s counsel, and the detainee’s lawyer are all physically 
present in the hearing room at the IHC.  

Despite the prejudicial effect it may have on the decision-maker, detainees must wear their prison-issued orange 
jump suit to their hearings. 

  viii. Segregation, aka “the hole”

According to counsel we interviewed, if a detainee fights or argues with a guard, goes on a hunger strike, attempts self-
harm, or engages in other “disruptive” behaviour, he can be segregated (i.e. kept in solitary confinement). According 
to one detainee who spent time in segregation after an incident of self-harm, the segregation cell at CECC is very cold. 
They call it “the icebox,” he said, because it is upstairs next to the yard, and two walls of the cell have outside exposure. 

In segregation, prisoners are stripped naked and, instead of the prison uniforms, they wear a stiff, fire and rip-proof, 
short-sleeve, thigh-length gown (or “baby doll”)

 b. Vanier Centre for Women 

At Vanier Centre for Women in Milton, Ontario (Vanier), immigration detainees are also held in the maximum-security 
wing, which is where we conducted our interviews. To get to the maximum-security wing, we passed through a metal 
detector, went down an elevator and through at least four sets of armoured doors. The female prisoners all wear forest 
green sweatshirts and sweat pants. Guards keep watch at all times from a central post. Every time a prisoner leaves 
and enters the jail, they are subjected to a strip search. 

Unlike at CECC, immigration detainees at Vanier are co-mingled with the general maximum-security population, 
which consists of women serving criminal sentences and those on pre-trial detention. According to one former 
detainee, there is a lot of fighting: “Every day they just punch each other’s face.” The same former detainee told us 
that women in general population joke about the fact that immigration detainees are kept in the same facility even 
though they are not serving criminal sentences.

We conducted our interviews in a meeting room in the Intensive Management Assessment and Treatment (IMAT) unit, 
a specialized unit within the maximum-security wing, where both of the immigration detainees we met were being held. 
We had the opportunity to go inside one of the IMAT cells. It is approximately 4’x8’, with a basic metal sink, a small desk, 
a toilet, and a metal bed with a thin, worn out mattress, and an accompanying thin, worn out blanket on top. There is a 
narrow food slot in the door to allow a food tray to pass through. According to jail staff, interviews may also be conducted 
through this slot if the behaviour of the prisoner so warrants. There is a small window on the wall opposite the door. In the 
IMAT unit, each prisoner has her own cell, whereas in general population prisoners are double-bunked.
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  i. “There is nothing there” 

In the maximum security unit, prisoners are let out of their cells three times per day. According to a former detainee: 
“[Vanier is] terrible. There is nothing there…. Prisoners can only go outside twice a week for fresh air, for like 5 
minutes… that’s it. We didn’t see sun, we didn’t see sky.” There is no access to a gym. In the IMAT unit, women stay 
inside their cells for most of the day.

Unlike in CECC, immigration detainees at Vanier appear to have access to some programming. There is a prayer 
program every Sunday, and a group therapy session for approximately one hour per week. There is also some ad hoc 
programming, including an anti-bullying session “where they tell you how not to bully and stay at ease with stress,” 
reported one detainee. According to staff, some immigration detainees do not speak English, which can be a barrier to 
participating in programs. It was our impression that the immigration detainees at Vanier were able to access programming 
precisely because they were co-mingled with criminal detainees, and therefore indistinguishable from them.

  ii. Lockdown

According to a former detainee we interviewed, lockdowns occur weekly at Vanier, mostly because the jail is short-
staffed. The same former detainee recalled being on lockdown for four days in a row. Again, this represents a 
significant deprivation of prisoners’ residual liberty, because it means that women cannot leave their cells (except to 

shower), and cannot make phone calls, or access whatever limited programming is available.

  iii. Access to community and family

During our tour of Vanier, we observed the visiting room, which is a non-descript medium-sized rectangular room, with 
an open area in the centre and with four separate rooms at the periphery. There are visiting tables in the main open 
area, with a small pane of glass that separates the two sides of the table (i.e. the visitor and prisoner). The separate 
rooms are used for detention reviews and other meetings that require privacy. We obtained very limited information 
about visits since the three women we interviewed (two detainees and one former detainee) did not have family in 
Canada. Aside from visits, detainees may make collect calls to landlines only.

  iv. Access to counsel

The former detainee we interviewed was notified of her right to counsel when first detained. However, the staff at 
Vanier does not provide extensive information to immigration detainees about their legal rights. The detainees we 
interviewed at Vanier only knew to get in touch with the Legal Aid Ontario because another prisoner at Vanier told 

them to do so.

  v. Treatment by staff
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Our impression was that the staff at Vanier seemed more helpful, sympathetic, and friendly than at CECC. They appear 
to genuinely care about the well-being of the immigration detainees, with one of the correctional officers even telling us 
candidly that keeping immigration detainees with mental health issues in jail constitutes “human rights abuse.”

However, since immigration detainees are co-mingled with the general maximum-security population, the guards treat 

them no differently: “You are a total criminal and that’s it,” said the former detainee.

  vi. Health care

In an independent review of mental health care available to female detainees in Ontario, Optimus / BSR, a 
management consulting firm, found that while mental health care at Vanier “has been designed with many good 
practices,” but that “…the IMAT Unit does not provide the inmates with the secure level of movement within the 
unit, have the level of programming, or the therapeutic milieu” of a comparable male-only correctional treatment 
facility.135 The Optimus report also note that “the IMAT Unit at Vanier Centre for Women is only a single example in 
a large and complex system. The system is one without the level of coordination or consistency required for high-
quality care.”136

A staff person we interviewed described the health care available at Vanier; this person is quoted extensively in this 
section but asked to remain anonymous. 

Intake and Assessment: Upon being transferred to Vanier, detainees see a nurse who takes their medical history, and who 
may refer them to a doctor (general practitioner) depending on the circumstances.  At this point, the officers and doctors do 
not know whether the woman is on immigration or criminal hold, and immigration detainees are treated like “everybody else.”

The intake medical assessment is conducted by a nurse to determine whether the prisoner should be placed in 
general population or on the IMAT unit. However, the fact that a prisoner has a mental illness does not necessarily 
mean that she will placed in the IMAT unit; if she is stable, she will usually remain in general population.

A former detainee we interviewed reported that the medical assessment was just “to make sure you’re not a problem 
– not contagious to somebody else.” She further stated that they did not ask her whether she was taking any 
medication, which was particularly relevant in her case since she needed regular medication to deal with serious 
depression and anxiety. She was later told that if she has a mental issue that requires medication, the jail could only 
supply that medication if it obtained a letter from her family doctor or by Court order. Still, the detainee noted that 
nurses readily provide sleeping pills. 

The prison doctor determines whether a referral should be made to the prison psychiatrist for further assessment. The 
psychiatrist is generally at Vanier from Tuesday to Thursday, and sometimes Friday mornings if necessary. According 
to a staff person we spoke to, if a detainee sees the doctor on a Monday and gets a referral, they can usually see the 
psychiatrist within a day or two. Meeting with the psychiatrist is voluntary.
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After the initial intake interview, access to a doctor is limited. There is only one doctor for all of Vanier. One detainee 
reported that after she saw the doctor, she asked a guard for a form to request to see the doctor again, but the 
guard notified her that, “you have a limit to see the doctor once a month.” Doctors’ appointments may last only a 
few minutes.  

Mental health care: There is a “multidisciplinary team” of mental health workers at Vanier, including a part-time 
psychiatrist, three full-time psychologists, a full-time psychometrist, two mental health social workers (one full-
time, and one part-time), and three mental health nurses (though there are only two working at any given time). 
There are also two mental health managers at the IMAT unit. 

Detainees with mental health issues that are considered less severe (such as depression, anxiety, and PTSD) 
do not have ready access to the psychiatrist at Vanier. However, when the illness is considered to be more 
severe (such as schizophrenia or bipolar disorder), detainees may meet with a psychiatrist biweekly for about 
ten minutes. 

One staff person we spoke to emphasized that the psychiatrists are focused on helping prisoners, not on whether a prisoner 
is a risk to the institution. This person also confirmed that psychiatrists cannot and do not force detainees to take medication. 
That said, in case of a mental health episode, a staff person confirmed that “jail safety and security [come] first.”

Where a detainee asks to speak to someone, officers generally call the social worker, psychologist, or mental 
health nurse. However, officers also tend to have a relationship with the detainees and may try to de-escalate the 
situation themselves before calling in a mental health practitioner (provided that it is during working hours when the 
practitioners are there).

Social workers: The women that we interviewed were positive about their interactions with the social workers at 
Vanier. One former detainee reported that the social worker helped her contact her family, because the latter did not 
know her whereabouts. The social workers provide a variety of services, including facilitating immigration detainees’ 
interactions with the CBSA, consulates, and counsel.

In order to access a social worker, prisoners must put in a request, which is generally answered within two or 
three days. Detainees are able to meet with social workers at least once per week. The meetings vary in length 
depending on the case, and may even last up to an hour. “Everybody puts requests for social worker[s] and they 
make appointment[s] for everybody,” stated one detainee. “They are helpful,” reported another.

  vii. Detention review hearings

As required by law, detention reviews occur after the first 48 hours of detention, seven days later, and then every 
30 days. Unlike at CECC, detention reviews at Vanier are conducted in person. The ID Member and Minister’s 
counsel meet with the detainee in a private room in Vanier’s visiting area. Hearings typically last around 20 
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minutes. When asked if there was any change in mood for detainees leading up to or following their detention 
reviews, a staff person we interviewed responded, “Some of them don’t even remember when their reviews are. 
It’s a non-event.”

Like CECC, Vanier is a significant distance away from Toronto (about 45 minutes). For this reason, lawyers rarely 
attend detention review hearings, and there is also largely no point to attending hearings unless there is a significant 
change in the detainee’s case (discussed below). 

 

VOICES FROM THE INSIDE: Anike*
Vanier Institution for Women, detained for over one year

Anike came to Canada in 2007 from West Africa to 
attend University. According to her counsel, Anike has 
been diagnosed with schizophrenia, though she did not 
acknowledge her mental illness during our interview. 
Anike has been previously hospitalized for attempted 
suicide through prescription-drug overdose. 

Though Anike has no criminal background, she has been 
held in immigration detention at Vanier since April 2014 
after being deemed a flight risk. She is currently in the 
process of claiming refugee status with the assistance 
of counsel. Counsel advise that the Immigration Division 
views Anike’s fear to return to her country of origin as 
evidence that she is unlikely to appear for removal, and 
therefore makes her a flight risk.   

After Anike’s student visa expired, her family in her 
country of origin cut her off financially, and she became 
homeless. Anike was living in and out of shelters when 
someone approached her to discuss her housing 
situation, discovered she had no immigration status, 
and alerted CBSA. This person may have been a 
community support worker or police officer, it was not 
clear from our interview with Anike (this ambiguity is 
unsurprising given the stress of the situation and her 
untreated mental health issues).

CBSA took her to the Toronto IHC, where she stayed for 
one day before she was transferred to Vanier on account 
of her mental health issues. Anike finds it stressful to 
interact with women serving criminal sentences or 
charged with criminal offences. She also reported being 
bullied by other prisoners. She was held in a general 
population unit on the maximum-security wing before 
being moved to the more isolated IMAT unit. 

Anike has not been taking the medication prescribed to 
her at Vanier because she does not acknowledge that 
she has any mental health issues. She mentioned that her 
counsel (whom she has met seven times) “keeps talking 
about medication, that [she] should take medication,” 
but she believes it is unnecessary. She preferred not to 
answer our questions about her mental health. 

Toronto Bail Program has refused to accept her until 
she takes her medication. Her lawyers confirmed that 
her refusal to take medication is preventing Anike from 
being released, and that she will not be released until 
she is “stable.”

* The detainee’s name has been changed to protect her identity.
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  viii. Segregation

The detainees we interviewed felt that segregation is used as punishment at Vanier. According to one detainee who 
spent time in segregation, “If women get frustrated and scream in their cells, and if they will not stop screaming, or if 
they have delusions, they will put the woman into segregation. … When I was in segregation I was feeling pretty much 
without rights.” Another former detainee noted that if a detainee reveals that she has suicidal ideation, she will be put 
into segregation.

IN FOCUS: “It’s Life In Jail – You Have to Watch Your Back” 

CBSA notes that it works “closely with its provincial 

correctional partners to minimize interaction, to 

the fullest extent possible, between immigration 

detainees and individuals detained for criminal 

reasons.”137 However, throughout our interviews with 

counsel, we found that immigration detainees are 

consistently comingled with those detained through 

the criminal justice system within provincial jails (with 

the exception of CECC which has a dedicated pod 

for immigration detainees). 

Our interviews with immigration detainees confirm 

that they are treated no differently than those 

detained through the criminal justice system at 

Maplehurst Correctional Complex, Toronto West 

Detention Centre (Metro West), Central North 

Correctional Centre, and Vanier Centre for Women. 

Indeed, although Ontario Minister of Community 

Safety and Correctional Services (MCSCS) policy 

lists immigration status as a factor in considering 

how inmates are classified,138 nowhere in the relevant 

provincial legislation or regulations is there a provision 

for strict separation of immigration detainees from 

those detained through the criminal justice system. 

Co-mingling can have far-reaching consequences 

for immigration detainees. A 2012-2013 Canadian 

Red Cross Society report observes that comingling 

with criminal holds was one of the main contributing 

factors to immigration detainees’ stress and mental 

health issues.139 As one counsel told us, “It’s life in 

jail—you have to watch your back.”

This is particularly difficult for immigration detainees 

with language barriers. As one correctional staff person 

told us, especially for foreign nationals, “it’s a different 

culture twice over – you’re coming to Canada and also 

going to jail, which is a different culture altogether.” 

Furthermore, immigration detainees with existing 

mental health issues have the potential for 

traumatization due to comingling.140 Indeed, one of 

the detainees we interviewed at Vanier noted that she 

was bullied by the other prisoners, and requested to 

be housed in the more secure IMAT unit as a result.
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CECC is exceptional in having a separate pod for 

immigration detainees – and this can probably only 

be arranged in jails in relatively close proximity to a 

major city (Montreal, Vancouver, Toronto). However, 

while this separation prevents co-mingling, our 

research suggests that correctional staff may 

transfer immigration detainees to a criminal wing as 

a punitive measure. 

More troubling, we were surprised to learn that 

housing immigration detainees in their own pod 

raises new human rights concerns because 

it fosters discrimination against immigration 

detainees by jail management. Whereas co-mingled 

IN FOCUS: “It’s Life in Jail – You Have to Watch Your Back” 

immigration detainees have access to the limited 

programming and services available for those 

detained under the criminal justice system, our 

research demonstrates that immigration detainees in 

Pod 3 at CECC have no access to any programs or 

services at all. Furthermore, immigration detainees 

in CECC are subject to significantly more frequent 

lockdowns because other wings are prioritized 

when the facility is short-staffed. There is heightened 

tension with persistent lockdown.
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In Ontario, permanent residents and foreign nationals detained by CBSA (collectively, “immigration detainees”) are 
generally held either in the Toronto IHC (administered by CBSA) or in provincial correctional facilities (“provincial 
jails”) managed by MCSCS. 

Some immigration detainees, especially those detained for long periods of time, are essentially warehoused in 
correctional facilities designed to accommodate short-term criminal holds.141 This situation is worse for vulnerable 
immigration detainees who have, or develop, mental health issues while in detention. In fact, our research indicates 
that immigration detainees with mental health issues are routinely transferred from IHCs to provincial jails on the 
assumption that the latter can offer more extensive services to treat those with mental health issues. An undated 
internal CBSA document notes that if a detainee is “deemed not suitable to remain in the IHC due to their mental health 
issues they are transferred to provincial corrections where there is 24 hour health care and dedicated psychiatric staff 
and facilities to deal with these issues.”142

There is no indication in the laws, regulations, or publicly-accessible policies that CBSA, the detaining authority, 
terminates legal responsibility for immigration detainees upon their transfer to non-CBSA facilities. However, it remains 
unclear who is responsible for the conditions of confinement, including access to appropriate mental health care, 
once detainees are transferred to provincial jails, hence the legal black hole.  

A. Detention of migrants in Canada

 a. Legislative authority and implementation 

The federal Immigration and Refugee Protection Act (IRPA)143 and the Immigration and Refugee Protection Regulations 
(IRPR)144 govern immigration detention in Canada.145 While the Minister of Citizenship and Immigration is responsible for 
much of the administration of IRPA,146 the Minister of Public Safety and Emergency Preparedness (“Minister of Public 
Safety”) is responsible for arrest, detention and removal pursuant to the IRPA,147  and the establishment of policies 
respecting inadmissibility on grounds of security, organized crime, or violation of human or international rights.148   

The Minister of Public Safety has delegated and designated the authority conferred by ss. 55-59 of the IRPA to 
CBSA,149 such that CBSA is responsible for the administration and enforcement of the vast majority of arrest and 
detention powers contained in the Act.150 The Canada Border Services Agency Act (CBSA Act) confirms that the 
CBSA President, under the direction of the Minister of Public Safety, has the control and management of CBSA and 
all matters connected with it.152 

CBSA’s mandate is to provide “integrated border services that support national security and public safety priorities and 
facilitate the free flow of persons and goods….”153 CBSA is guided by several policy instruments. A ‘snapshot’ of CBSA’s 
policy on immigration detention is available online,154 and an internal Enforcement Manual contains more detail.155

IV. A LEGAL BLACK HOLE: 
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The chapter of the Enforcement Manual entitled “Care and Control of Persons in Custody Policy and Procedures,” 
provides “guidelines for detention procedures and the care of persons while in custody at CBSA border offices and 
inland enforcement offices, pending their transfer to the Criminal Investigations Division (CID), responding police 
agency, Immigration holding centres or their release.”156 

The Enforcement Manual instructs CBSA officers to “consider all persons held in custody as a potential threat to the 
safety of the public and staff at any CBSA facility, as well as their own physical well-being.”157 

Citizenship and Immigration Canada (CIC) has issued a publicly-accessible operational manual related to enforcement,158 
chapter 20 of which is entitled “immigration detention” (“ENF 20”).159 ENF 20 offers “guidance to officers in exercising 
their powers of detention under IRPA.”160 According to Reg Williams, the former Director of Immigration Enforcement 
in Toronto, CBSA is bound by ENF 20. Indeed, CBSA’s publicly-accessible policy outline echoes the language of the 
ENF 20 extensively. For example, CBSA’s “special considerations for vulnerable people”161 in the context of arrest and 
detention is nearly identical to the guidelines in the ENF 20 with respect to “vulnerable groups.”162

 b. The decision to detain

The IRPA outlines the circumstances under which detention of migrants is legally authorized, and the IRPR provides 
further factors to be considered when making detention-related assessments.163 As outlined in Division 6 of the IRPA, 
the decision to detain an individual is based on four main reasons: (1) flight risk, (2) inadmissibility and danger to the 
public, (3) identity not established, and/or (4) for the completion of an examination.164 

According to Reg Williams, any CBSA officer can exercise the authority to detain: “in practical terms, detentions 
under IRPA are carried out by [officers] at the ports of entry when examining persons seeking admission to Canada 
and by officers at GTEC (or similar offices elsewhere in Canada) in relation to persons who are already in Canada 
and subject to arrest and detention. In theory, any [officer], anywhere in the country, has the authority to detain 
under IRPA.” 

Mr. Williams confirmed that CBSA officers have unfettered discretion to detain, which is generally left unrestricted by 
management. For example, he noted that while he was the Director in the GTEC, “a risk matrix was developed as a 
tool to assess whether release or continued detention was appropriate. While this was not something that could be 
imposed on an officer to follow given that he or she has that authority directly from IRPA, it was a tool used by the 
managers and supervisors when reviewing a case.”

For most individuals, several variables inform the process of arrest and detention with respect to each of the 
four reasons listed above: the person’s immigration status, whether an arrest warrant is required in the particular 
circumstances, and whether the person is already resident within Canada or entering the country.165  

Migrants may be detained if they are deemed by a CBSA officer to be a flight risk. Flight risk may be found where 
the officer has reasonable grounds to believe the migrant is unlikely to appear for legal proceedings related to 



47

IN FOCUS: “The CBSA Brand” – From Citizenship to Border Control 

Reg Williams was the Director of Immigration 
Enforcement, at the Greater Toronto Enforcement 
Centre (GTEC) from 2004 until his retirement in 2012. 
Mr. Williams agreed to be interviewed for this report 
and provided important context about the “CBSA-
brand.” These are his words:

“As you know, the immigration enforcement 
component that existed within CIC was extracted 
in 2003 when the Government of Canada made the 
decision to combine it with the Customs program, 
at the time attached to Revenue Canada, and create 
the CBSA. 

The Customs component within the new CBSA 
was by far the largest and the upper layers 
of management in the newly created Agency 
were dominated by former Customs staff. One 
of the challenges in bringing together different 
organizational cultures is to manage the transition 
to ensure a common culture, recognizing and 
acknowledging the good practices from the 
predecessor organizations. There are many articles 
on the internet on the cultural clashes that took place 
when the [U.S.] Department of Homeland Security 
was created by bringing together the Customs 
and Immigration services. Unfortunately, similar 
integration issues plagued CBSA from the outset. 

With the Customs component being over ten times 
larger, slowly but surely the Customs culture was 
re-packaged as the ‘CBSA brand’, virtually at the 
exclusion of the best practices and successes that 
existed under CIC. For staff who worked most of 
their professional lives at CIC it seemed as though 
anything that worked well under CIC was given no 
credit or recognition under CBSA…

Greater Toronto Enforcement Centre is the largest 
immigration enforcement centre in the country 
responsible for over 50% of the national volume. 
Given its size, when GTEC did well, so did the rest 
of the country. This, plus the fact that the majority 
of staff at GTEC, including myself as Director, was 
hired and trained at CIC afforded it some latitude in 
how it conducted its operations. GTEC was the last 
bastion of the CIC culture but [was] never embraced 
by senior CBSA managers; it was seen by many 
as bucking the ‘CBSA brand’. As the Director of 
GTEC since the creation of CBSA, I can say first 
hand there were no efforts to deliberately block or 
resist the ‘CBSA brand’. It was more a question of 
following and sticking with practices and processes 
that worked so successfully under CIC in such 
areas as: recruitment, innovation, outreach and 
involvement of the community, and taking a balanced 
and compassionate approach to immigration 
enforcement. As GTEC was consistently meeting or 
exceeding its targets, the approach I was taking was 
tolerated although I felt senior managers were doing 
what they could to de-stabilize and undermine my 
management in an effort to bring GTEC in line with 
the rest of the organization. 

After the fact [i.e. since retiring], I know now that 
senior management were looking for excuses to 
have me moved from the position. With me out of 
the picture, the way was clear to impose the ‘CBSA 
brand’ and complete the shift in culture….

Sadly, there is no counter-balance and the culture 
is heading in one direction only -- towards a more 
para-militaristic organization where the emphasis 
is on power and force and less on interaction, 
cooperation and engagement.”
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admissibility or removal from Canada,166 or where, upon entry into Canada, the officer considers detention necessary 
in order for the examination to be completed.167 The IRPR specify various factors to be considered in determining 
whether an individual is a flight risk.168

An individual may also be detained if found to be “inadmissible and a danger to the public”169 or “inadmissible 
on grounds of security, violating human or international rights, serious criminality, criminality or organized 
criminality.”170

The IRPR specify the factors that inform the decision to detain an individual who is found to be a danger to the public.171 
These include criminal convictions (within or outside Canada) for sexual assault,172 offences involving violence or 
weapons,173 or drug-related offences.174 Furthermore, association with criminal organization,175 or engagement in 
human smuggling or trafficking,176 also informs the decision to detain on the basis of danger to the public. Finally, 
the Minister of Public Safety has the discretion to form an opinion with respect to an individual constituting a danger 
to the public,177 which effectively gives the executive wide scope to detain individuals. However, ENF 20 notes that, 
“specific details must support the rationale for the danger opinion,” and that “a criminal record does not necessarily 
mean that the individual is a threat.”178 

CBSA officers also have the authority to consider “all other circumstances pertaining to the case,” when considering 
whether or not to detain some on the basis of danger to the public, including a history of violent or threating behaviour, 
violent or threatening behaviour at the time of examination or, mentally unstable behavior at the time of examination 
[emphasis added].179 The ENF 20 indicates that where mental instability is involved, officers are to “secure the help of 
the necessary professional resources.”180 However, there are no CBSA policy manuals that contemplate any mental 
health assessment of a potential detainee at the decision to detain stage. Mr. Williams confirmed that CBSA rarely 
obtained a mental health assessment prior to detention or within the 48 hours after detention, stating, “I’ve seen 
maybe three in 14 years.”

Foreign nationals may be arrested and detained without a warrant where their identities are unclear “in the course 
of any procedure under this Act.”181 The IRPR elaborates on factors to be considered in relation to the decision to 
detain based on an unclear identity, including the foreign national’s cooperation in providing evidence of identity, the 
provision of contradictory information with respect to identity, the existence of documents that contradict information 
provided by the foreign national, et cetera.182 

Finally, permanent residents or foreign nationals may also be detained upon entry to Canada if an officer considers it 
necessary in order for an examination to be completed.183  

It is important to note that, for Designated Foreign Nationals (DFNs), groups of people who the Minister of Citizenship 
and Immigration designates as “irregular arrivals,” there are specific and more restrictive rules that apply, including 
mandatory detention.184 However, since none of the detainees we interviewed were subject to the DFN regime, 
specific analysis of it is outside the scope of this report.
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IN FOCUS: Arming CBSA Officers

Reg Williams, the Director of Immigration 

Enforcement, at the GTEC from 2004-2012, shared 

his insights into the training and recruitment of 

CBSA officers. He points to CBSA training, which 

focuses on use of force and firearms certification, as 

having a significant negative impact in immigration 

enforcement matters.

According to Mr. Williams, in 2010 CBSA mandated 

that all entry level officers hold a diploma from a law 

enforcement and security program, complete CBSA 

training, and pass firearms certification. Those who 

passed this program were offered permanent positions.

The CBSA training is a three-part program that 

includes online learning, in-residence training at 

CBSA College in Rigaud, Quebec, and participation 

in the Officer Induction Development Program (OIDP) 

as a trainee officer at a port of entry.185 According 

to Mr. Williams, CBSA College emphasizes “law 

enforcement, interdiction of goods, and collection of 

duties and tariffs.” According to the CBSA website, 

recruits also learn about “use of force, including 

arming;” CBSA values and ethics; decisiveness; and 

safety-orientation.186

While Mr. Williams concedes that officers destined 

to positions at the airport or land borders, where 

most of the work involves goods, duties and tariffs, 

continue to be well served by the CBSA training 

program, he found that “officers destined to 

immigration-only offices such as GTEC were not so 

well served in that they lacked the softer skills that 

are so very important in dealing with immigration 

cases.” He stated that, “It’s one thing interviewing a 

traveler to determine the number of bottles of liquor 

being brought into the country. It takes a different 

skill set to interview a potential refugee claimant.”

According to Mr. Williams, “candidates from [CBSA 

College] are focused more on use of force and 

firearms training and understandably so, in that, 

each officer is required to be re-certified annually. 

Interestingly, officers are not required to be re-

certified on cultural sensitivity or refugee law training 

which underscores what is considered important by 

CBSA.”

Mr. Williams found the arming of CBSA officers 

particularly problematic:

The government made a decision to arm 
CBSA officers because of safety issues 
at isolated land border points with USA 
residents showing up with hand guns and 
other weapons. What started off as an effort 
to address that issue turned into a full-fledged 
initiative to arm the entire officer cadre within 
CBSA, thanks to a big push from the union on 
the premise that carrying firearms will increase 
the wage scale. While I could understand the 
case for an officer at a single-person port of 
entry to have a firearm, I saw no need for that 
in a large office such as GTEC where police 
back-up was readily available and where all 
interaction with clients at the office took place 
behind bullet proof glass. Similarly, I didn’t 
see the need for officers at an airport to carry 
firearms when processing passengers arriving 
off a plane when these passengers have 
already been screened multiple times prior to 
boarding.



The requirement for CBSA officers to carry guns 

had multiple spin-off effects. Beyond the loss of 

senior managers and staff who could not meet the 

physical challenges of firearms certification, arming 

guards has changed the culture at CBSA, especially 

in relation to immigration enforcement. According to 

Mr. Williams: 

IN FOCUS: Arming CBSA Officers

For decades, CIC officers attended private 
residences in search of persons facing arrest. 
They carried radios, batons, handcuffs and 
pepper spray. A risk assessment was always 
conducted prior to attending a residence 
and if there was a perceived risk police were 
called for assistance prior to entering the 
residence. Thousands of home entries over 
the span of three decades were conducted 

without officers carrying firearms. Officers relied 
on verbal skills, interviewing techniques and 
counseling to elicit cooperation with the option 
to disengage if they believed the situation was 
out of control. 

Now, with the issuance of firearms, it 
comes down to a show of force rather than 
interviewing and counseling. The dynamic 
has changed significantly. I would argue this 
has impacted the mindset of the officer in 
how clients are treated and in their attitude 
towards clients. 

The arming of officers is consistent with the new 

reality of crimmigration in Canada. 

50

  i. Alternatives to detention

CBSA officers have wide discretion when it comes to detention of migrants; however, according to Reg Williams, 
officers tend to be risk averse when it comes to detention because “no one wants to be the person who released a 
detainee who then went on to commit a crime.” 

Pursuant to the IRPR, before exercising discretionary authority to detain individuals, decision-makers must consider all 
reasonable alternatives to detention.187 This requirement is echoed in the ENF 20.188  

However, CBSA officers may only allow for release up until the first detention review, which takes place 48 hours after 
the decision to detain189 (after which point it is up to an ID Member to make decisions regarding release or continued 
detention).190 According to Mr. Williams, at least at the GTEC, “the supervisor or manage routinely review[ed] each 
detention and frequently offer[ed] release, prior to the 48 hours review before the ID [Member].”

CBSA officers may release an individual from detention if they are of the opinion that the reasons for the detention no 
longer exist.191 Officers may impose any conditions that they consider necessary, including the payment of a deposit 
or the posting of a guarantee for compliance with the conditions.192 The ENF 20 also lists numerous examples of 
conditions that may be imposed upon release at the discretion of the officer,193 including the requirement to report for 
departure and removal from Canada, report to a CBSA officer or to appointments ordered by the officer, inform the 
CBSA of criminal charges or convictions, et cetera.194  
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Where there is concern that, if released, the detainee will not appear at immigration proceedings (i.e. that they are 
a flight risk), the ENF 20 permits officers to “release the person to a guarantor who is prepared to take responsibility 
for the person concerned.”195 CBSA officers must assess the reliability of the guarantor, and may require a security 
deposit if there was a failure to observe conditions of a previous performance bond.196 CBSA may also release 
individuals to third party risk management programs, such as the TBP.197 

Although the ENF 20 provides that “officers must be aware that alternatives to detention exist,” it does not specify those 

circumstances that would require exercise of their discretion to order release.198 
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VOICES FROM THE INSIDE: Masoud Hajivand
Central East Correction Centre, detained for one year

Despite having no criminal background, Masoud 
Hajivand has been held in immigration detention at 
CECC since June 2014. While he has no diagnosed 
mental health issue, Masoud told us: “I’m not okay…I 
cannot sleep. Sometimes I am feeling suicide [sic].” He 
has a Canadian wife and a teenage step-daughter who 
live in Toronto, and with whom he is very close.   

In 2007, Masoud fled from Iran and sought asylum in 
Canada, believing that this was a “peaceful country.” 
He is a convert to Christianity, and for that reason “fears 
imprisonment, torture and possible execution if he is 
returned to Iran.”199 When we spoke with Masoud, he 
was distressed and spoke with great fear: “I cannot go 
to Iran. If I go to Iran I’m going to die and be tortured.” 
Nevertheless, his refugee application was rejected.

Perversely, it is precisely this “extreme fear of returning to 
Iran” that makes Masoud a “flight risk” in the eyes of CBSA, 
and which the ID Members cite to continue his detention.200 

It does not help that Masoud went underground for two 
years when he was first ordered to be deported in August 
2011, after his refugee claim was rejected.201

In June 2014, for reasons that remain unclear, 
Masoud reported to an appointment with a CBSA 
officer and was arrested and placed in immigration 
detention. Masoud was told that he had a right to 
call his embassy, even though Iran has not had an 
embassy in Canada since September 2012. He spent 
three days at the Toronto IHC, after which he was 
moved to Maplehurst Correctional Complex in Milton, 
Ontario. When Masoud inquired as to why he was 
being held in jail when he “[hadn’t] committed any 
crime,” CBSA officials told him that he was a flight 
risk. He spent approximately 12 days at Maplehurst 
before he was transferred to CECC. 

Masoud, who has severe back pain, described at length 
the difficulty he faces in trying to get health care at CECC: 
“I’m taking just some pain killers. They give me that after 
2.5 months - just regular Tylenol. I had to see the doctor 
two times; I had to say ‘please … I have pain.’” 

He grew agitated when describing his imprisonment 
and the frustration of not having any end in sight. “You 
see all my grey [hair]. I didn’t have any grey hair seven 
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  ii. Mental health and the decision to detain  

The entire legislative scheme is silent on mental health; neither the IRPA nor the IRPR require decision-makers to 
consider migrants’ mental health at the decision to detain stage. According to Reg Williams, “there is nothing about 
vulnerable individuals [in the IRPA].” 

However, CBSA’s policy on arrest and detention of vulnerable individuals states: “where safety or security is not an 
issue, detention is to be avoided or considered only as a last resort for…persons who are ill or disabled; and persons 

 

VOICES FROM THE INSIDE: Masoud Hajivand 

months ago.” He is angry that he has been treated 
with such disregard by the Canadian government: “I 
apply for refugee [status] in this country, why do you 
treat me like that?” 

While in detention, Masoud resisted two attempts to 
deport him. At one of Masoud’s detention reviews, 
Minister’s counsel used this “non-cooperation” as 
evidence to show that “there is no reason to believe he 
will cooperate if released,”202 rather than as evidence of 
fear of persecution in Iran. According to a media story, 
the ID Member remarked that Masoud’s actions “show 
a very high level of desperation to remain in Canada.” 
Unfortunately, according to news reports, the adjudicator 
“did not consider six months lengthy in an immigration 
context,” and told Masoud: “‘You have created the 
situation of your detention.’”203 Masoud’s stepdaughter, 
present at the detention review, “sobbed quietly.”204 

Masoud also described to us significant problems with 
getting adequate interpreters at his detention hearings. 
Although he requested a Farsi interpreter, he was 
provided with an interpreter from Saudi Arabia with 
inadequate knowledge of Farsi. According to Masoud, 
the ID Member told him that he could not demand the 
exact type of interpreter to be present at reviews. 

At another detention review hearing, Masoud tried 
to arrange for an alternative to detention by way of 
an electronic monitoring system. He recalled that 
his “family, a surety, and an expert witness from an 

electronic bracelet company all waited outside the 
hearing room, unaware that [the detention review] had 
begun until after it had ended. [An IRB spokesperson] 
later said the public had been excluded by mistake.”205 

Masoud explained, “I [brought] the GPS – I pay [sic] 
for that.” He lamented that it costs $600 every time the 
GPS spokesperson attends a detention review. “Before 
he [could even] come into the room, the Board Member 
[had] closed his file and [said] ‘flight risk’…I [had] a 
bondsperson and a tracker thing and they didn’t even 
listen to us. They didn’t even let the people come 
into the bail [sic] hearing. But in the report it says this 
hearing is public.”206

Masoud’s experience in Canada has been 
overwhelmingly negative because of his treatment by 
immigration authorities: “I didn’t do anything wrong. 
I came to this country. I applied for refugee [status] 
thinking this country is good. But this is the worst 
country in the world. I paid eight years tax and they 
keep me in here for nothing.” 

Masoud has applied for a Pre-Removal Risk 
Assessment, as well as for an in-land sponsorship with 
his wife. He is upset that he cannot be released into 
the community while he waits for these applications 
to be processed: “You don’t give me bail but you give 
criminals bail.”
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with behavioural or mental health issues.”207 CBSA policy further states that, “if detention is required (for example, it 
is believed that the person is unlikely to appear for immigration proceedings),…detention should be for the shortest 
time possible.”208 The ENF 20 adds that, in such cases, “alternatives to detention should always be considered.”209  

A 2010 CBSA Evaluation Study on its Detention and Removal Program found several issues with the detention of 
immigration detainees with mental health issues.210 The study found that a general “lack of a clear understanding 
of the various available options when dealing with vulnerable populations has resulted in inconsistency in detention 
practices across regions.”211 Accordingly, while individuals with mental health issues are frequently detained in 
Ontario, this is “extremely unlikely” to happen in the Atlantic and Prairie regions, where CBSA staff instead draw on 
community agencies and resources.212 

A reoccurring theme in our interviews with counsel was that CBSA is generally only concerned about immigration 
detainees’ mental health for the purposes of facilitating removal. For example, according to counsel, CBSA generally 
only arranges for a mental health assessment to show that the detainee is “fit to fly”, or exceptionally, to show that 
a detainee appreciates the nature of the proceedings. In fact, one counsel reported that, “most of the time, a DR 
[designated representative] will be appointed based on counsel’s request (backed up with psychiatric evidence) or 
a person’s obvious confusion during the course of a detention review hearing.” Another counsel noted, CBSA “has 
a specific mandate to remove people from Canada as soon as reasonably practicable, anything else is secondary” 
According to the same counsel, CBSA does not “take any responsibility to assess or deal with mental health issues 
unless they impact removal.” In fact, CBSA “does not appear to have a deliberate and considered plan for the mental 
well-being of the immigration detainees,” noted another counsel.

One counsel told us about one of his clients who suffers from PTSD who was diagnosed by medical practitioners 
in Canada in 1989. Despite clear evidence of this mental health issue, his client has been in immigration 
detention for almost five years. He had fled Somalia after being kidnapped and tortured by government forces 
in 1987. After seeking asylum in Canada, doctors diagnosed him with PTSD and corroborated that the scars 
on his body were consistent with his descriptions of being tortured. His counsel confirmed that, “CBSA… 
recognizes [that my client] has PTSD but he has received minimal mental health treatment while detained in 

a maximum security facility.”

 c. The decision to continue detention (detention review hearings)

Once CBSA decides to detain a permanent resident or foreign national, the Immigration Division (ID) of the Immigration 
and Refugee Board (IRB) is required to carry out regular detention reviews in order to determine whether detention 
should continue, pursuant to IRPA. 

Importantly, the Canadian legislation and regulations do not provide for a maximum length of detention or even a 
period after which release is presumed (unless the government can justify continued detention). Our interviews and 
the profiles in this report show that some migrants are detained for years. 
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The ID is an independent and quasi-judicial tribunal responsible for conducting statutorily-mandated detention 
reviews.213 The ID is guided by legislation, as well as two main policy instruments: the Immigration Division Rules214  
and the Guidelines.215 The Rules set out the practices and procedures associated with detention reviews,216 while 
the Guidelines provide principles for adjudicating and managing cases.217 The Guidelines are “employed to achieve 
strategic objectives,” and although they are “not mandatory, decision-makers are expected to apply them or provide 
a reasoned justification for not doing so.”218 In order to have a court review decisions of the ID, immigration detainees 
must obtain leave to seek judicial review in Federal Court (as is discussed below).219 

The first detention review must be held within 48 hours after the individual is detained, the second detention review must 
be held seven days following the first review,220 and then a review must occur every 30 days for as long as the individual 
is detained.221 The detainee may ask for an early detention review at any time, but must present new facts to justify the 
request.222 Immigration detainees have the right to be represented by counsel at detention review hearings.223 

ID Members conduct detention reviews according to the IRB tribunal process.224 The hearing is public and is carried 
out as an adversarial process, involving two opposing parties: the person concerned (i.e. detainee), sometimes 
represented by counsel; and Minister’s counsel on behalf of CBSA (i.e. lawyers from the federal Department of 
Justice).225 Upon hearing submissions from both parties, the ID Member may order continued detention or release.226

Notably, the ID “is not bound by any legal or technical rules of evidence,” and “may receive and base a decision on 
evidence adduced in the proceedings that it considers credible or trustworthy in the circumstances.”227 

It is mandatory for a Member to order release unless Minister’s counsel satisfies the Member, on a balance of 
probabilities, that continued detention is justified on the grounds specified in s. 58 of the IRPA.228 It is worth noting 
that, despite the fact that Members are most often effectively ordering continued imprisonment in a provincial jail, the 
burden of proof is not the same as in a criminal case (i.e. beyond a reasonable doubt). 

The immigration detainee must be released from detention unless the ID Member is satisfied that the detainee is: 

 a.  a danger to the public;

 b.  unlikely to appear for examination, an admissibility hearing, removal from Canada, or at a   
  proceeding that could lead to the making of a removal order by the Minister (flight risk);

 c. the Minister is taking steps to inquire into a reasonable suspicion that they are inadmissible on grounds of  
  security, violating human or international rights, serious criminality, criminality or organized criminality; 

 d. the Minister is of the opinion that the identity of the foreign national (other than designated foreign  
  nationals) has not been, but may be established, and they have not reasonably cooperated with   
  the Minister by providing relevant information or the Minister is making reasonable efforts to   
  establish their identity; or

 e. the Minister is of the opinion that the identity of the foreign national who is a designated foreign   
  national has not been established.229 
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IRPA requires Members to consider specific factors (enumerated in detail in the IRPR)230 for each of these grounds.231

In cases where it is determined that there are grounds for continued detention, the Member shall go on to consider a 
further list of factors (discussed in detail below) before deciding to continue detention:

 a. the reason for detention;

 b. the length of time in detention;

 c. whether there are any elements that can assist in determining the length of time that detention is   
  likely to continue and, if so, what length of time;

 d. any unexplained delays or unexplained lack of diligence caused by the Department or the person  
  concerned; and

 e. the existence of alternatives to detention.232

These factors are not exhaustive, and the weight given to them will depend on the circumstances of each case.233 

It is important to note that a detention review is not an entirely new hearing (i.e. not a “hearing de novo”), as ID 
Members must consider prior decisions before deciding whether continued detention is justified.234 While Members 
are not required to follow the previous ID Member’s decision per se, they can only depart from the prior decision if 
they provide “clear and compelling reasons”235 for doing so.236 The “clear and compelling reasons” test is justified by 
courts on the rationale that detention reviews are primarily fact-based, and deference must be shown to triers of fact 
since they are able to assess the credibility of witnesses through observation of their demeanor.237 

While deference to the trier of fact makes eminent sense in terms of an appellate court or on judicial review where the 
court does not have access to viva voce evidence, it makes less sense in the detention review setting where the ID 
Member is a trier of fact him or herself and has the opportunity to hear evidence directly. 

Importantly, the evidentiary burden is on the detainee to establish that there are sufficiently “clear and compelling 
reasons” to depart from the previous detention order.238 This is a very high test for a detainee to meet, since he or 
she must demonstrate a change in circumstances by admitting new evidence, or by reassessing old evidence on 
new arguments.239 Where a detainee is imprisoned in a maximum security jail, this onus becomes almost impossible 
to meet absent legal counsel to communicate with community supports and potential bondspersons, arrange for 
alternatives to detention, and assess prior evidence with a critical eye.

Statistical information regarding release rates by ID Members across the country (discussed below) suggests that it 
is relatively exceptional for ID Members to find “clear and compelling reasons” to depart from a previous decision. 
Such reasons may be found, for example, where the evidence at the previous hearing is proven to be inaccurate,240 

there are reasons to suspect the Minister is responsible for an unjustified delay resulting in longer detention or acted 
in bad faith,241 or the presence of new family in Canada that would mitigate against flight risk.242 In practice, length 
of detention on its own is not a sufficiently “clear and compelling reason” to depart from previous decisions.234 
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Importantly, proposition of a new alternative to detention, such as electronic monitoring or a new bondsperson, is not 
always sufficient to meet the “clear and compelling reasons” test.244  

Despite the clear onus placed on Minister’s counsel to establish grounds for continued detention, our interviews 
reveal that the “clear and compelling reasons” test effectively places the evidentiary burden on the detainee. In 
particular, one counsel explained:

 Any time the government wants to limit a fundamental right, it should be their burden to show why that   
 right needs to be limited. ...With respect to detention reviews, a decision-maker is required to give ‘clear   
 and compelling reasons’ if they are deciding differently than a previous decision-maker. …But since   
 every previous decision is to maintain detention (otherwise the detainee would be out) the ‘clear and   
 compelling’ doctrine effectively shifts the burden onto the detainee who has to now prove to the decision   
 maker why there are ‘clear and compelling reasons’ to release him and depart from previous decisions. In   
 essence, it is the detainee who has to prove why their liberty should not be curtailed.

 Moreover, since in principle the burden of proof still rests with the government, the CBSA Hearing’s Officer  
 is given the ‘right of reply’. This is clearly procedurally unfair. The detainee in fact suffers twice. First, the   
 burden is unjustly shifted onto him; and second, he is not given the opportunity to have the last word.   
 This results in the CBSA Hearing’s often not having to say much to justify continued detention. Indeed,   
 despite the CBSA Hearing’s Officer’s generally cursory submissions, the Member often states in the   
 decision, ‘I see no clear and compelling reasons to depart from previous detention reviews.’

Unfortunately, counsel we spoke to also noted that low evidentiary standards, coupled with the lower burden of proof, 
make it exceedingly easy for Minister’s counsel to justify continued detention. For example, in cases of individuals who 
are detained for being a danger to the public, one counsel noted that the Minister’s counsel can make representations 
that CBSA has certain evidence that establishes dangerousness without disclosing it, and the ID Member could rely on 
those submissions alone as dispositive. According to one lawyer, “There is no evidentiary burden; it’s just comments.”

Another counsel observed:

 Basically anybody can be seen as a flight risk. If you are a refugee claimant, you’re a flight risk   
 because you’re scared to return somewhere. If you’re a failed refugee claimant you are seen as a flight  
 risk because maybe you are not reliable or are trying to get into Canada. If you have family here you  
 are seen as a flight risk because obviously you want to stay with your family. If you don’t have family   
 here, you’re a flight risk because you have no ties. Anybody can be seen as a flight risk.

Reg Williams notes that, in order for Minister’s counsel to receive instructions from a CBSA officer to consent to release, 

 what is need[ed] is leadership from [CBSA] management to support measured and reasonable risk taking.  
 Absent this support from management, there was absolutely no incentive for the line officer to review   
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 a long-term detained case and consider release.…I found that when decisions were taken as a group   
 there was more openness to consider release. However, this model only works if [CBSA management]   
 is seen to be involved in reviewing cases and actively solicits alternatives to detention. From a business   
 stand point, having this monthly review process addressed the human issue around keeping a person   
 detained and at the same time served to contain and manage costs. Without the Director`s involvement or  
 support, officers or managers will not, on their own accord, consider release of a long-term detained case.

The end result is that the decisions by ID Members lack consistency and appear ad hoc. 2013 data from the 
Immigration and Refugee Board indicates that ID Members’ rates of release vary significantly both within and across 
regions. Within Central region, for example, one ID Member’s rate of release was 5%, whereas another Member’s 
release rate was nearly one in four.245 In the Western region, 38% of detainees were released in 2013, whereas only 
10% were released in the Central Region (defined as Ontario, not including Ottawa and Kingston).246 According to 
the grassroots group End Immigration Detention Network, there has been a systematic decrease in release rates in 
Central Canada from 2008 to 2013.247 

These inconsistencies are particularly troubling given that individuals’ liberty is at stake, yet there is a sense amongst 
counsel that ID Members and Federal Court judges fail to appreciate the immense gravity of depriving individuals of 
their liberty under the law. 

In Suresh, the Supreme Court of Canada affirmed that “[t]he greater the effect on the life of the individual by the decision, 
the greater the need for procedural protections to meet the common law duty of fairness and the requirements of 
fundamental justice under…the Charter [of Rights and Freedoms].”248 In Charkaoui,249 the Supreme Court reiterated 
its statement in Dehghani, that “factual situations which are closer to analogous to criminal proceedings will merit 
greater vigilance by the courts.”250 

Similarly, in 2014, in S (P) v Ontario,251 the Court of Appeal for Ontario held that “where an individual is not being 
detained for punishment following conviction, but rather is detained simply because he or she poses a risk to public 
safety, the Charter’s guarantee of fundamental justice requires that there be a fair procedure to ensure, on a regular 
and ongoing basis, that: (1) the risk to public safety continues; and (2) the individual’s liberty is being restricted no 
more than is necessary to deal with that risk.”252 

In S(P), the applicant had a mental illness and had been involuntarily committed under the Ontario Mental Health Act 
in a maximum-security facility after he had finished serving a criminal sentence.253 An administrative review board (the 
Consent and Capacity Board, “CBB”) held regular reviews of the applicant’s detention. The Ontario Court of Appeal 
held that the CBB lacked jurisdiction to supervise the security level, privileges, therapy and treatment of long-term 
detainees and to craft orders that would ensure an appropriate balance between public protection and protection of 
detainees’ liberty interests, and therefore did not meet the requirements of the two-prong test.254 

S(P) is directly analogous to the immigration detention process – it concerns individuals detained in the absence of 
any criminal conviction – where the reviewing body has no jurisdiction to ensure that the conditions of confinement are 
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the least restrictive possible. The case demonstrates the need for strong due process in cases where an individual’s 
liberty is at stake, including more strict evidentiary rules and a higher burden of proof imposed on the government 
where it seeks to continue detention on the grounds of public safety.

  i. Accommodations for vulnerable persons

Vulnerable persons are provided with procedural accommodation in detention reviews under the IRB’s Chairperson 
Guideline 8: Procedures with Respect to Vulnerable Persons Appearing Before the IRB.255 This Guideline applies to 
all four divisions of the IRB, including the ID.256 

Vulnerable persons are defined as individuals whose “ability to present their cases before the IRB is severely impaired,” 
and include those who are mentally ill, victims of torture, survivors of genocide and crimes against humanity, and victims 
of persecution based on sexual orientation and gender identity.257 Vulnerable persons must be treated with sensitivity 
and respect, and their cases must be processed in a way that takes into account their specific vulnerabilities.258 

An individual may be identified as vulnerable at any stage of the proceedings, but preferably at the earliest 
opportunity.259 Wherever possible, the vulnerability must be supported by independent credible evidence filed with 
the IRB registry.260 A medical, psychiatric, psychological, or other expert report261 regarding the vulnerable person 
can be of great assistance.262 The IRB is “sensitive to the barriers that may be created by the formal requirements 
related to making applications in the case of self-represented persons and other situations and will waive or modify 
the requirements or time limits set out in the Rules, as appropriate”.263 The IRB may also “suggest that an expert report 
be submitted but will not order or pay for it.”264 However, “absence of expert evidence does not necessarily lead to a 
negative inference about whether the person is in fact vulnerable.”265 Where the vulnerable person is represented by 
counsel, their counsel is best placed to bring the vulnerability to the attention of the IRB, and is expected to do so as 
soon as possible.266 A Member may also identify an individual as a vulnerable person.267 

Where an individual is found to be vulnerable, the IRB has “broad discretion to tailor procedures to meet the 
particular needs,” including:

 • allowing the vulnerable person to provide evidence by videoconference or other  means;

 • allowing a support person to participate in a hearing;

 • creating a more informal setting for a hearing;

 • varying the order of questioning;

 • excluding non-parties from the hearing room;

 • providing a panel and interpreter of a particular gender;

 • explaining IRB processes to the vulnerable person; and

 • allowing any other procedural accommodations that may be reasonable in the circumstances.268
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Once an individual is declared vulnerable, a Member will be assigned at an early stage and will be responsible for that 
file until the proceeding is concluded.269 Where uncertainty and anxiety caused by delay of proceedings is likely to 
be detrimental to vulnerable persons, they may be given scheduling priority.270 Furthermore, “decisions and reasons 
for decisions involving vulnerable persons will be delivered as soon as possible, and orally wherever appropriate.”271 

During questioning of a vulnerable person, “the IRB will attempt to avoid traumatizing or re-traumatizing the vulnerable 
person.”272 Finally, vulnerable persons who are under 18 or are unable to appreciate the nature of the proceedings are 
appointed a designated representative (discussed in more detail below).273

While the above rules apply across all divisions of the IRB, the ID also has its own rules with respect to vulnerable 
persons. At detention review hearings, Minister’s counsel must provide the ID with basic information pertaining to 
whether the person concerned is “unable to appreciate the nature of the proceedings.”274 Beyond this, however, there 
is no requirement to disclose information about the detainees’ health generally or mental health specifically. 

  ii. Designated representatives 

Where it is found that the person concerned cannot appreciate the nature of the proceedings associated with his or 
her case, an ID Member must assign a designated representative (DR) pursuant to IRPA.275  

A person is “unable to appreciate the nature of the proceedings” if he or she, “cannot understand the reason for the 
hearing or why it is important or cannot give meaningful instructions to counsel about his or her case.”276 Ultimately, it 
is up to the ID Member to determine whether the detainee fits this description based on medical reports or observed 
difficulties in meetings or discussion before the hearing.277 To this end, the Member may take various factors into 
consideration.278 Before assigning a DR, the Member should discuss the possible consequences with the person 
concerned (unless the nature of the illness prevents it).279 

Minister’s counsel must inform the ID if a detainee needs a DR;280 this should typically occur before a hearing, but if 
the Member sees that a person concerned requires a DR during a hearing, the hearing will be adjourned until a DR 
is found and can be present.281 The duty to designate a representative lies with the Member.282 If the Member fails to 
perform this duty at the outset of a hearing, it may invalidate the entire proceeding.283

The duty to inform the ID that a detainee requires a DR is also imposed on the detainee’s counsel.284 Counsel must 
provide contact information for anyone who (in the counsel’s opinion) meets the requirements of a DR (usually a parent, 
other family member, or friend).285  Once the registry office receives this information, it will ensure the prospective 
DR is present on the hearing date.286 If the parties do not know anyone who meets the requirements to be a DR, the 
registry office will make arrangements to find a DR.287 To this end, the IRB uses a list of “167(2) Representatives” 
called to fulfill the DR role “on a rotational basis.”288 It appears that these DR positions are filled through an application 
and screening process, culminating in a training session.289 

A DR “must act in the best interests of the person he or she is representing by helping the person make decisions 
concerning the proceedings of which he or she is to be subject, especially to retain and instruct counsel.”290 The DR 
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is responsible for both protecting the interests of the person concerned, and explaining the process to him or her.291

The extent to which a DR intervenes in an admissibility hearing or detention review can vary.292 A DR may also act as 
counsel at the same time, but the two roles must not be confused: the DR acts as a litigation guardian, while counsel 
provides legal advice, prepares the case, presents evidence and makes oral submissions.293 In cases where the DR 
chooses to testify, he/she cannot also act as counsel.294

The responsibilities of a DR include: 

 • deciding whether to retain counsel, then retaining and instructing counsel or assisting the minor or  
  incompetent person in instructing counsel;

 • making other decisions regarding the case or assisting the minor or incompetent person to make  
  those decisions;

 • informing the minor or incompetent person about the various stages and procedures in the   
  processing of his or her case;

 • assisting in gathering evidence to support the minor or incompetent person’s case and providing  
  evidence and being a witness at the hearing if necessary;

 • generally protecting the interests of the minor or incompetent person and putting forward the best  
  possible case to the Division.295

The role a DR varies depending on the represented person’s level of understanding.296 As much as possible, the DR 
should explain, “in simple terms, the purpose and possible consequences of the hearing and invite the represented 
person to take part in the decisions that concern him or her.”297 

To be designated as a representative, a person must be:

 • 18 years of age or older, 

 • understand the nature of the proceedings, 

 • be willing and able to act in the best interests of the permanent resident or foreign national, and 

 • not have conflicts of interest with those of the permanent resident or foreign national.298

Once designated, the DR should be informed of the reasons for his/her designation, his/her role, the purpose and 
possible consequences of the hearing for the detainee, and his/her right to retain counsel.299 The Member should 
ensure the DR has a copy of all documents that will be used at the hearing.300 If it becomes apparent that the DR is 
not performing his/her role correctly, the Member should replace him/her and give reasons for this decision.301

In June 2012, remuneration of DRs was standardized across regions for all divisions to eliminate disparities and 
“improve practices linked to remuneration paid to DRs.”302 
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Our interviews with counsel reveal several key issues with DRs. First, the decision to appoint a DR is entirely at the 
discretion of the Member, and it is often challenging to convince the Member that a DR is required. Members often take at 
face value detainees’ assertions that they understand the proceedings, and almost always require a medical assessment 
before they consider appointing a DR.

Several counsel also reported that some of the DRs who are consistently appointed by the ID are unhelpful: “some 
come to detention reviews every 30 days and listen, and they don’t provide any alternatives for release,” noted one 
counsel, “a DR’s remuneration does not cover any preparatory work, and yet “90% of the detention work is done 
before the hearing,” noted another. According to counsel, some DRs never meet or speak with their client, and 
some do not even speak the same language. 
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VOICES FROM THE INSIDE: Uday*
Central East Correctional Centre, detained for nearly 3 years

Uday has been aware of his schizophrenia since he was 
20 years old, and has had seizures since the age of five. 
Now in his thirties, Uday has been taking medication 
to manage his mental health well before arriving in 
Canada. He has no previous criminal convictions, 
but was held in a provincial jail for almost three years 
because CBSA was unable to confirm his identity or 
country of origin. CBSA has since acknowledged an 
impasse with respect to obtaining proof of his identity 
and nationality. As a result, Uday is de facto stateless.

Uday arrived in Canada in November 2011 from the 
Middle East via Europe. At the airport, officials stopped 
Uday before he had collected his suitcase, which 
contained his medication, and brought him to a holding 
room where he was questioned without an interpreter 
present. He repeatedly asked the officers to access his 
suitcase so that he could take his medication, but they 
refused. Having just gotten off a lengthy flight, and having 
no access to any food, water, or his medication, Uday 
became increasingly agitated. Despite Uday’s persistent 
requests for his medication, CBSA officials refused 

and insisted that he “needed to finish [his] interview.” “I 
freaked out,” Uday recalled. 

He had a suspected seizure and was taken to the 
hospital. After he was released, he was taken to 
the Toronto IHC because he did not have proper 
documents to confirm his identity.

On November 23, 2011, Uday was taken from the 
IHC to the Greater Toronto Enforcement Centre 
(GTEC) for an interview with CBSA. He made his 
claim for asylum protection at this interview. At that 
interview, he became frustrated, slammed a phone, 
knocked over a computer, and was restrained. He 
was taken to a hospital again, and when released 
he was brought to Metro West Detention Centre 
because of his “violent outburst.” “I broke the 
phone and computer and then [they] put me in jail,” 
recalled Uday. He was imprisoned at Metro West for 
21 months, and was eventually transferred to CECC 
for a further 11 months. He furthered his English 
language skills on his own while in jail. 
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VOICES FROM THE INSIDE: Uday* 

He was detained in prison for nearly three years initially on 
grounds of unconfirmed identity and later on the related 
ground that he was unlikely to appear for removal.

Upon arrival at Metro West, Uday had a medical intake 
interview, where his medical history was recorded, and 
he continued to take medication there. Uday met with 
the psychiatrist weekly for five minutes, solely for the 
purpose of increasing or decreasing the dosage of his 
medication. He was also prescribed sleeping pills. 

At Metro West, Uday was held with the general criminal 
population, which he described as being “very scary,” 
because “people are crazy – they use drugs and 
come down from drugs and are totally confused, they 
don’t know what is going on.” People fought every 
day, although Uday himself avoided fights. He said 
there were no activities, no programs, “nothing” to do. 
However, he thought that the staff treated him better at 
Metro West than at CECC, because at Metro West he 
was “with the criminals who have rights.” 

After Uday was transferred to CECC, he felt that he 
“had no rights at all.” “They treat[ed] us like garbage,” 
he stated. He put in many requests to see a doctor, 
but his requests were only answered once every three 
to six weeks, and the appointments lasted about ten 
minutes. In addition, unlike at Metro West, Uday’s 
appointments with the doctor were conducted by video 
link. After making persistent complaints, Uday began to 
speak to a psychiatrist in person on a weekly basis. 

For the first 20 months of his detention, Uday did not 
have a lawyer. Once his detention became lengthy, 
Legal Aid Ontario agreed to fund his counsel for his 
detention reviews. 

Uday had a DR appointed for his detention reviews. 
When asked to comment on the DR, Uday responded 
plainly, “I hate this guy. … He never gave a shit…. One 
time he asked for an early detention review…but he 
never came. I waited for him. He never came.” When 
the DR did attend the detention reviews, it was Uday’s 

perception that “he was not helpful” and…“never sorted 
it out.” Uday considered the DR to be an employee of 
CBSA who would do whatever CBSA told him to do. 

Uday was held in immigration detention for 12 months 
before there was any contemplation of his release. 
Initially, Toronto Bail Program (TBP) refused to provide 
supervision for his release because, as a result of the 
2012 cuts to the Interim Federal Health Program (IFHP), 
he would not be able to get access to medication 
outside of detention.303 Subsequently, the TBP also 
refused to supervise Uday because of concerns that 
he was not complying with his medication. Uday 
acknowledged that there were periods of time when 
he did not take his medication, because it made 
him feel like a “zombie.” However, after this became 
an impediment to release, Uday began taking his 
medication regularly. 

“The fact that I have schizophrenia made it more 
difficult for me to get out of detention,” reported 
Uday. His counsel also noted that “[h]is mental health 
condition played a large role in his inability to confirm 
his identity, and also posed a large barrier to securing 
his release due to concerns about his access to 
treatment.” His lawyer indicated that Uday “consistently 
provided background information about himself to 
CBSA that turned out to be false or unverifiable. CBSA 
claimed that he was wilfully misleading them and 
frustrating their investigation into his identity… he is 
mentally ill and that has to account, at least in part, 
for his inability to confirm aspects of his personal 
history and identity. A proper appreciation of his 
particular illness would not include the unreasonable 
expectation that he provide reliable and consistent 
historical information.”

“Eventually the CBSA conceded that they could not 
confirm his identity, meaning that he is effectively 
stateless,” Uday’s counsel explained. “After that 
concession, [TBP] eventually accepted him as a client 
– after many more months spent arranging health care 
upon release … he was eventually released.”



 

  iii. Continuing detention of migrants with mental health issues

Despite the clear nexus between prolonged detention and deterioration in mental health, we found very few publicly 
accessible, reported cases that fulsomely consider a detainee’s mental health issues in the context of a detention 
review hearing.

There is, however, a 2001 reported case that explicitly considered the impact of immigration detention on mental 
health. In Chi, the person concerned was detained on the basis of potential flight risk.304 The ID Member noted the 
fragile state of Ms. Chi’s mental health and considered a medical opinion obtained by her counsel that stated that 
continued incarceration was likely to exacerbate her emotional difficulties and that she was at risk of seriously hurting 
herself if her depression did not improve. At the time, Ms. Chi had been in custody for almost 20 months. 

The Member held that the “passage of time” was an important consideration in whether changes in the facts of the 
case had occurred and, in this case, the passage of time and the provision of the psychological medical report allowed 
him to order release. This case is significant because it is the only publicly available case that finds deterioration in 
mental health as a relevant factor to justify departing from previous decisions to continue detention.

According to our interviews with counsel, detainees’ mental health is seldom taken into account or explicitly balanced 
against other grounds for detention at detention review hearings. One lawyer noted that, where counsel manage to 
obtain mental health assessments, they are “viewed skeptically as self-serving evidence, and therefore not objective.”

According to that same lawyer, a detainee with a mental health issue is “viewed through a lens of flight risk and 
danger to the public, not so much as someone who would benefit from release that has a treatment regime in place.” 
In fact, one lawyer noted that detainees are often viewed as inherently unreliable and lacking credibility, and that he 
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VOICES FROM THE INSIDE: Uday* 

The uncertainty of release from detention was a major 
source of stress for Uday during the nearly three years 
he spent in jail: “I went crazy – I felt like I was in hell. 
They never tell you when you are going to get out, [it 
is] always negative news, [they] never tell you positive 
news, you never know when you are going to get out.” 
He recounted that he was told that he would be released 
five times before it actually happened, and eventually, he 
avoided getting his hopes up about release. When Uday 
was finally released, he “couldn’t believe it.” 

Uday finds it much easier to deal with his mental 
illness now that he is out of detention “because there 
isn’t as much uncertainty.” However, he still lives in 
fear of being taken back to CECC. He told us about 

a recent incident where he jaywalked, and a police 
officer stopped him to tell him to be more careful. 
His first thought was that he would be sent back to 
jail. “I am scared of Lindsay,” he noted; “I am always 
walking on eggshells.”

When we mentioned to Uday that we had visited 
some immigration detainees who were still at CECC, 
he said, “I feel for the other people. I think, ‘what are 
they doing? Holy fuck, what are they doing? Are they 
still there?’” 

* The detainee’s name has been changed to protect his identity.



usually refrains from highlighting his clients’ mental health issues “because it will usually go to flight risk, or danger to 
the public, especially if their mental illness had to do with their criminality in the past.”

Reg Williams, a retired CBSA senior manager, told us that officers may lack the sensitivity to recognize the root cause 
of a person’s disruptive behavior: “unfortunately, once this image (uncooperative and aggressive) is created it is 
a hard one to dislodge and gets reinforced over and over at detention reviews thus making prospect of release or 
consideration of alternatives to detention improbable.”

Beyond sporadic appointment of DRs, counsel find that ID Members generally refuse to take mental health issues 
into account when determining whether a person should be released. Mental health is not considered to be relevant 
in the determination of whether someone is a “flight risk” or a “danger to the public.” It is also not usually considered 
in evaluating an alternative to detention since it is not listed as one of the factors to be considered in the legislation 
– despite the fact that these factors are not exhaustive. Unlike the decision in Chi, most Members do not view 
deterioration in mental health as a sufficient change in circumstances to justify release.

  iv. Alternatives to detention and conditions on release

Where an ID Member finds that there is no longer a reason to continue detention, the person must be released.305 

However, before ordering release, Members must “consider whether the imposition of certain conditions will sufficiently 
neutralize the danger to the public or ensure that the person concerned will appear for examination, an admissibility 
hearing or removal from Canada”.306 Members must also consider the “availability, effectiveness and appropriateness 
of alternatives to detention”.307 To this end, a Member may order certain terms and conditions, such as a bond or a 
requirement to report on a regular basis to an immigration office.308 As mentioned above, the ENF 20 lists a variety of 
conditions available for Members to impose upon release.309 

In practice, according to our interviews with counsel, immigration detainees with mental health issues must generally 
have elaborate release plans in place in order for a Member to even contemplate release. This often requires relatives 
and friends with large sums of money to post bonds, and a placement arranged with a community organization or 
treatment facility. The burden falls to counsel to establish or create an adequate release plan. 

According to counsel, one of the major obstacles to making such arrangements is that most community release 
programs are designed to accommodate criminally sentenced detainees following their release from jail, and 
therefore require an intake interview to assess the detainee’s needs and suitability for the program. However, 
immigration detainees cannot be released in order to attend the intake interview, and therefore, programs rarely 
agree to accommodate them. 

Even if counsel manage to arrange a release plan that involves a rehabilitation program, those we interviewed noted 
that ID Members generally refuse to allow release because these programs are “designed for people serving criminal 
sentences to reintegrate them back into society, and the concerns of immigration detainees are different” – the implication 
is that detainees are not expected to reintegrate into society but rather to cooperate with CBSA’s removal efforts. 
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In fact, according to counsel, in the GTA, ID Members rarely allow for release of long-terms detainees, those 
with mental health issues, or those with a criminal record, unless the TBP has agreed to supervise the person 
concerned, even if alternatives to detention exist. According to counsel, even where a criminal rehabilitation 
program is offering to supervise a detainee “9-5 Monday to Friday,” ID Members tend to prefer TBP which, 
according to counsel, may only meet with the detainee for “30 minutes every two weeks.” The justification for 
this preference is that “TBP is geared towards helping people report to CBSA and removal, whereas criminal 
rehabilitation programs are not.”  

TBP and the CBSA have developed a set of general eligibility guidelines to identify those detainees suitable for the 
program. According to a CBSA document published online in 2010, in order to be accepted into the TBP, the person 
concerned must:

 • be cooperating on issues related to their detention and removal

 • be under a removal order

 • not be the subject of an imminent removal order 

 • be a case facing a real prospect of removal 

 • not be an extradition case (supervision is not offered) 

 • not be a fugitive case (generally supervision is not offered) 

 • not be a member of a criminal organization (generally supervision is not offered) 

 • not have the resources to meet traditional forms of release (i.e. no family/community support; or   
  family/community support insufficient, either financially and/or in their ability to exert control   
  over person concerned)

 • generally live in the GTA (TPB interviews are held at the Toronto IHC, Toronto West Detention Centre,   
  Maplehurst, Don Jail, Toronto East Detention Centre, Central North Correctional Centre, and CECC

  • be able to physically report to the TBP office downtown Toronto  

 • be able to demonstrate that he/she can reliably support themselves in the community 

 • have a history of compliance with both the criminal justice system (bail conditions and probation)  
  and the CBSA

 • be willing and able to comply with a release plan 

 • have credibility 

 • not be a foreign national with outstanding charges (TPB will only consider supervision once Crown  
  has made a decision about staying charges) 

 • not be an “identity project case.”310
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TBP has attracted “significant attention both nationally and internationally as a model alternative to detention,” which 
can “secure release for people who would otherwise remain detained.”311 

However, according to the Canadian Council for Refugees (CCR), “there is a tendency for a program such as TBP 
to become normative, rather than exceptional,” such that other options for release, for example to relatives or family 
members, are discounted. CCR notes that, “in practice, it seems that the Immigration Division in Toronto looks for 
supervision by the program when considering release. This can mean that it is more difficult for people who do not 
meet the program’s criteria to be released.”312

Even worse, the fact that TBP has considered and refused a person may count against the person being subsequently 
released despite other assurances being offered. CCR notes that such a program should be available as a last resort 
for people who have no other options for release. On a more practical level, CCR notes that the program’s criteria 
for whom they will and will not supervise lacks transparency and “may seem somewhat arbitrary.”313 Another critique 
leveled against TBP by CCR is that it is funded by CBSA and therefore lacks independence. 

Some of these concerns were reflected in our interviews with counsel. In cases where TBP refuses to supervise the 
person concerned, the counsel we spoke to expressed frustration with the Member’s discretion to discredit even the 
most meticulously organized alternatives to detention. For example, according to one counsel, 

 If someone has a criminal record, any bondsperson they propose can be dismissed on the ground that,   
 ‘they knew you when you were committing these offences so they couldn’t influence you towards the right  
 path.’ But if you bring someone new, they will say, ‘they don’t know you long enough and don’t have a close  
 enough relationship to influence you.’ So it’s a Catch 22. 

Another counsel told us about one of his clients whose sister was put forth as a bondsperson and rejected by the ID 
member. The ID Member rejected her because she had rescinded a bond for her brother in the past in a criminal matter: 
when her brother breached the conditions of his release, she immediately reported this to the police. Despite the fact 
that she clearly fulfilled her duty as a bondsperson when her brother breached his conditions, the ID Member concluded 
that she did not have enough influence on her brother and could not ensure his availability for removal from Canada. 

It is important to note that there is no program similar to the TBP outside of the GTA. According to CBSA budgetary 
information, the supervision of a detainee through the TBP only costs $8.50 per day, as compared to the $259.22 per day 
to incarcerate a detainee in a provincial correctional facility (all figures 2013-2014).314 It may be that programs like the TBP 
do not exist in smaller centres with traditionally low numbers of immigration as no significant costs savings would accrue.

Immigration detainees who require medication and mental health treatment face additional hurdles: they must prove that 
they can reliably access medication outside of detention. According to one counsel, this may be particularly difficult for 
failed refugee claimants whose health care benefits have recently been cut by the federal government. As another counsel 
put it, “The fact that they cannot be guaranteed treatment or coverage in the community is grounds to say that, ‘if you are 
untreated, you might pose a danger to the public or get involved with criminality, or at least you will be less trustworthy.’” 
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Dr. Meb Rashid, co-founder of Doctors for Refugee Care, confirmed that failed refugee claimants living in the 
community can only receive treatment for mental health issues if deemed to be a danger to others. Dr. Rashid also 
noted that “many refugees and clinicians don’t understand the [Interim Federal Health] cuts, and thus, people are being 
turned away from care even where they are sometimes covered.” The implications of these cuts are extensive: not only 
are individuals being put at risk of “more advanced illness that is more difficult to treat and is more costly for taxpayers,” 
but “it also creates an environment where many see Canada as now being more hostile to refugees, thus tarnishing our 
previously well-deserved reputation as a country that has always provided a haven for people fleeing persecution.”315

According to interviewees, ID Members also often refuse alternatives on the basis that detainees have not demonstrated 
rehabilitation while in detention; however, it is not clear how they can be expected to do this without any access to 
rehabilitative programs in detention.

Finally, the possibility of electronic monitoring as an alternative to detention was contemplated, and in fact 
recommended for study in a 2010 CBSA Evaluation Study on its Detention and Removals Program.316 The evaluation 
study noted that while the initial infrastructure costs would be high, each additional detainee released on electronic 
monitoring would substantially reduce the average cost.  However, counsel note that Members have been consistently 
resistant towards this option. 

One counsel summarized the significant inadequacy of the ID’s current approach to alternatives to detention as follows: 

 When you’re considering alternatives to detention, the goal is to determine what is an appropriate limitation  
 on someone’s liberty depending on their circumstances. Mental  health should be taken into account; for   
 example, is a hospital a better alternative, or is a community treatment program … a better alternative for  
 someone? But right now the [Member] basically says that, ‘mental health does not factor into the equation  
 as to whether to detain someone or not.’

	 	 v.	 Lengthy	detention,	indefinite	detention

Canadian courts and the UN have had to grapple with what to do when detention becomes long-term. The legislative 
scheme governing detention is meant to ensure that immigration detention does not become indefinite.

In Sahin, an oft-cited detention review case, the Federal Court of Canada acknowledged that immigration detention 
powers confer,

 a necessary, but enormous power over individuals. The power of detention is normally within the realm   
 of the criminal courts… [Without] finding that an individual is guilty of any offence, [ID Members] have the  
 power to detain if [they] are of the opinion that the person may pose a danger to the public or will not 
 appear for removal. Without intending to minimize these valid considerations, the power of detention in   
 respect of them is, while necessary, still, extraordinary.317 
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The Court in Sahin held that indefinite detention may, in an appropriate case, constitute a deprivation of liberty that 
is not in accordance with the principles of fundamental justice under section 7 of Canada’s Charter of Rights and 
Freedoms (which protects life, liberty, and security of person). 

In Sahin, the Federal Court set out a four-part test to assess whether detention has become indefinite such that 
the detainee should be released.  The four-part test is now enshrined in s. 248 of the IRPR which states that, in 
considering whether to continue detention or order release, the ID Member will consider:

 (a) the reason for detention;

 (b) the length of time in detention;

 (c) whether there are any elements that can assist in determining the length of time that detention is likely to  
 continue and, if so, that length of time;

 (d) any unexplained delays or unexplained lack of diligence caused by the Department or the person   
 concerned; and

 (e) the existence of alternatives to detention.318

The considerations relevant to a specific case, and the weight to be placed on each factor, will depend on the 
circumstances of the case.319 

In Sahin, the Court found that there will be a stronger case for justifying continued detention where the individual 
is considered to be a danger to the public.320 Similarly in Kamail, the Federal Court held that refusing to sign travel 
documents (in that case, to facilitate the detainee’s removal to Iran) constitutes “causing delay”, and may count 
towards justifying continued detention.321

In the more recent Panahi-Dargahloo decision, the Federal Court distinguished Kamail on the basis that the Iranian 
government refused to provide the detainee a travel document unless he signed a document stating that he would 
voluntarily return to Iran.322 As a Convention refugee, Panahi-Dargahloo refused to sign this document for fear of 
persecution in Iran, and the Court did not find this refusal as constituting ‘causing delay.’

In the same case, the Federal Court also held that the lengthier the detention, the more weight the ‘length of detention’ 
factor must be given. Accordingly, the Court also distinguished Kamail on the basis that detention was four months 
in that case, and 37 months in Panahi-Dargahloo.323 The ID Member had authorized release of Panahi-Dargahloo 
due to the length of his detention, his status as a Convention refugee, and his substantial compliance with CBSA.324 

Ultimately, the Court held that the decision to release Panahi-Dargahloo was reasonable, and dismissed the Minister’s 
application for judicial review.325 

One counsel we interviewed told us about a client who has been detained for nearly five years on comparable grounds 
to the situation in Panahi-Dargahloo. Though his client’s refugee claim was rejected, he was allowed to remain in 
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Canada due to the country conditions in Somalia. The ID Member used his extreme fear of being returned to Somalia 
as grounds to detain him as a “flight risk.” CBSA repeatedly requests that his client sign a “voluntary” declaration (or 
“statutory declaration”), stating that he is “volunteering/willing” to return to Somalia. The client persistently refused to do 
so due to his fear for his life. The statutory declaration is required because CBSA had chosen to arrange for deportations 
to Somalia via African Express Airline. It is the airline – not any government authority – that requires deportees to sign this 
statutory declaration. Despite the precedent in Panahi-Dargahloo, ID Members continue to refer to Kamail in deciding 
that refusal to sign the statutory declaration constitutes causing delay, and justifies continued detention. 
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IN FOCUS: Migrants Losing Patience with Lengthy Detention

While the legal parameters of indefinite detention are 

deliberated upon in detention reviews and courts, 

immigration detainees are losing patience. 

In September 2013, 191 detainees imprisoned at 

CECC went on a hunger strike in order to retaliate 

against their endless detention.326 According to 

End Immigration Detention Network, in response, 

CBSA deported some of the key strike organizers, 

released some, moved others into prisons across 

Ontario, and locked up the remaining hunger 

strikers in segregation.327 

Less than a year later, in June 2014, over 100 detainees 

launched a month-long boycott of their detention 

reviews, “insisting the process is biased, unfair and 

stacked against them.”328 The strike was coordinated 

among detainees in three provincial jails: Central East 

Correctional Centre, Central North Correctional Centre, 

and Toronto’s Metro West Detention Centre.329  

Indefinite detention was subject to a Charter challenge in Charkaoui, which was a challenge to detention in the 
context of Canada’s security certificate regime.330 The Supreme Court of Canada found that, to pass Charter scrutiny, 
continued detention and/or the conditions of release imposed “must be accompanied by a meaningful process of 
ongoing review that takes into account the context and circumstances of the individual case.”331 The Supreme Court 
held that the IRPA’s certificate scheme provided a mechanism for review of detention, and for this reason, extended 
periods of detention under the certificate provisions did not violate ss.7 (life, liberty, and security of person) or s.12 
(cruel treatment) of the Charter.  

To pass Charter scrutiny, however, the Court in Charkaoui noted that the review must adequately take into account 
factors similar to those set out in s. 248 of the IRPR, namely, the (a) reasons for detention, (b) length of detention, (c) 
reasons for the delay in deportation, (d) anticipated future length of detention, and (e) availability of alternatives to 
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detention.332 The Court was careful to note however that this “does not preclude the possibility of a judge concluding at 
a certain point that a particular detention constitutes cruel and unusual treatment or is inconsistent with the principles 
of fundamental justice, and therefore infringes the Charter.”333 

The notion that the detention review system is a “meaningful process of review” would be justifiable if each detention 
review were a hearing de novo (such that a decision-maker could consider all the facts and come to his or her 
own decision). Instead, detention hearings are quasi-de-novo: an ID Member must come to a fresh conclusion on 
whether the person concerned should continue to be detained, but previous ID decisions concerning the detainee 
must be considered.334 As discussed, decision-makers must give “clear and compelling reasons” for departing 
from previous decisions.335 In effect, the requirement to give “clear and compelling reasons” to depart from the 
previous decision to detain operates as a presumption in favour of continued detention, and contributes to the 
problem of lengthy detention.

CBSA frequently argues that detention may be lengthy, but not indefinite, as long as there are efforts being made to 
process the case towards removal. However, according to counsel, this is simply not the standard in the legislation or 
the case law (i.e. Sahin).336 As noted below, considerations relating to whether detention is indefinite require a more 
balanced assessment of factors. As one counsel noted, “For a lot of these [detainees], how can you argue it’s not 
indefinite if they’re in there for years? Eventually, they might get removed, or maybe they won’t, but in the meantime 
they are there for two, three years.”

Interestingly, in response to our question as to when detention comes to be considered long-term or indefinite by 
CBSA, Reg Williams answered, “when I was at GTEC, sixty (60) days in detention was the standard.” This implies that 
even some senior CBSA officials viewed detention beyond two months as long-term. 

Mr. Williams noted that while he was in charge of immigration enforcement in the GTA, there would be a monthly 
meeting to discuss the cases of long-term detention (beyond 60 days). He noted that regular involvement of senior 
management in developing release plans for long-term detainees with essential to potential release since, in some 
instances, “the supervisor or manager when pressed would tentatively lean towards release but didn’t want to take 
the risk without the endorsement of the Director. In other words, they would be OK with recommending release with 
my sign-off.” While Mr. Williams spoke about weekly meetings to discuss long-term detention cases while he was 
employed at CBSA, he noted that, 

 Subsequent to my departure, the new Directors have not participated in the monthly review process. They  
 don’t understand the process or the case flow and generally not interested in getting into details,   
 consequently the subordinate managers won’t favor detention on their own accord on the borderline   
 cases. All of which explains why, since my departure, the detention levels have increased    
 disproportionately to the number of cases removed.
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VOICES FROM THE INSIDE: Dajuan*
Central East Correctional Centre, imprisoned for 2.5 years

Dajuan came to Canada from the Caribbean in 1997, 
when he was 16 years old, and was diagnosed with 
schizophrenia at age 20. Dajuan was a permanent 
resident before the government revoked his status 
based on criminal convictions. After serving an eight 
month sentence at Central North Correctional Centre 
(CNCC), Dajuan was immediately placed on immigration 
hold on grounds of being a flight risk (not a danger to 
the public).  He was transferred from CNCC to Metro 
West Detention Centre, and subsequently to CECC. 

Dajuan was held in immigration detention for 28 
months, from October 2012, to February 2015; his 
immigration hold lasted more than three times as long 
as his criminal sentence. 
 
Despite CBSA’s efforts to deport Dajuan, in November 
2014 he received a positive risk determination in his 
Pre-Removal Risk Assessment (PRRA), meaning that he 
cannot be removed from Canada at this time. His PRRA 
application is currently being assessed for risk balancing, 
and he has now been released from detention.

We interviewed Dajuan while he was still imprisoned 
at CECC. 

During our interview, Dajuan described the mental 
health care he was receiving at CECC. He was taking 
medication regularly, both bi-weekly and nightly. “I 
want to take [the medication],” confirmed Dajuan. 
“If you want to stay on a range, you have to take 
the medication.” He reported that he meets with the 
psychiatrist once a month, but may also have an 
appointment if he is “acting different or not taking 
the medication.” He acknowledged that there had 
been periods of time when he stopped taking his 
medication: “sometimes nothing good goes for you here 
… something like a year passes and you won’t care, 
you give up…” Nevertheless, he explained that taking 
his medication is “key.” “On the outside I always forget 

to take my medication, but for the past three years I’ve 
taken my medication and I’m on track. A lot of people 
have been here for eight years and I’ve learned a lot 
from them,” he told us.

Dajuan has an eight-year-old son who was born in 
Canada and lives in Toronto. His son, his son’s mother, 
and sometimes his own mother come to Lindsay to 
visit him. They take an “immigration bus” from Toronto, 
a trip that can take nearly 2 hours each way. The visits 
last 20 minutes. 

When describing his detention reviews, Dajuan noted 
that they only take “two minutes.” “Imagine doing that for 
a year,” he continued, “[the] only thing [they] sometimes 
[ask me] is my name.” He received a positive first stage 
risk assessment in his PRRA. A risk balancing process is 
currently underway to determine whether he is a danger 
to the public. He cannot be removed from Canada 
during this prolonged process. As a result CBSA referred 
his case to the TBP and the Immigration Division agreed 
to release him under TBP supervision.

Although Dajuan believes that having a mental 
illness made it more difficult for CBSA to secure his 
deportation, he also noted that his schizophrenia at first 
made it harder for him to convince TBP to supervise 
him. “In a way, if I was a ‘normal person’, they wouldn’t 
have to find the medication. It took almost three-four 
months for [TBP] to come see me because they had so 
much things to put in place.” 

Dajuan also mentioned that the restrictions the 
government has placed on health care for non-citizens 
(through cuts to the IFHP) further prolonged his stay in 
detention.337 The TBP would not accept him in January 
2014, from his perspective, because they could not 
secure a source for his medication (there were other 
reasons as well, including his criminal record which 
meant that TBP required a direct referral from CBSA, not 
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 d. Challenging detention 

Beyond monthly detention reviews, there is no right to appeal the decision to continue detention, and there is no independent 
body to which detainees can bring complaints.338 The only mechanism to challenge detention is through judicial review and 

habeas corpus applications. However, there are significant challenges in accessing both of these review mechanisms. 

  i. Judicial review 

The ID is the competent body with respect to detention reviews, and there is no right of appeal to the Immigration 
Appeal Division for detention decisions.339

Immigration detainees may only seek judicial review of a decision to detain at the Federal Court.340 In order to do so, 
detainees must request and obtain leave from the Federal Court.341 Although the Federal Court is to “dispose of the 
[leave] application without delay and in a summary way,”342 in practice, a prominent and leading immigration and 
human rights lawyer noted that the leave requirement results in a delay of approximately a year, or 3-6 months if an 
expedited process is granted. The leave requirements make it difficult to challenge the legality of detention in Federal 
Court – “you can never tell if you are going to get leave or not,” noted one counsel. “For this reason,” she added, 
“leaving oversight on Immigration Division decisions to the Federal Court is highly flawed.”

If leave is granted, a Federal Court judge fixes the date and place for the hearing,343 which must be held between 
30-90 days after leave is granted, unless the parties agree to an earlier day.344 

ID Members who make immigration detention decisions are considered to have considerable specialized expertise,345 

and since their decisions are based on mixed findings of fact and law, they are judicially reviewed on a standard of 
reasonableness (rather than correctness).346 This means that deference is owed to ID Members’ findings of fact and 
assessment of the evidence.347 The role of the Federal Court is not to substitute its opinion for that of the ID Member.348  

According to the counsel we interviewed, judicial reviews in the context of immigration detention are generally ineffective, 
even where leave is granted. Some counsel went as far as to state that there is effectively no Federal Court oversight of 
the ID’s detention decisions. Moreover, there can be a significant delay in handing down a decision on judicial review, 
and often the remedy would simply be another detention review at the ID (which happens monthly anyway).

For example, in Walker, the Federal Court held that an ID Member’s decision to order a three-year long detention 

 

VOICES FROM THE INSIDE: Dajuan* 

from Dajuan and/or counsel). “TBP saw me when I was 
only in detention for four months, but I would not have 
been able to get the meds. Now they want to bail me 
out but I can get my medication now. I think they have 
community groups … who are willing to help. There are 
so many people with mental illness in immigration so it’s 
hard to help everyone at the same time.” 

Although Dajuan was feeling positive about the 
possibility of release, he acknowledged that TBP might 
not come through. “After waiting for three years they 
tell me I have to wait six more months. [I’m] right at the 
door just pushing the door knob.”

* The detainee’s name has been changed to protect his identity.
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to continue was unreasonable.349 The effect of this judgment was that the matter was “remitted to the Board for 
consideration by a differently constituted panel.”350 The Federal Court lacks jurisdiction to issue a writ of habeas 
corpus ancillary to judicial review,351 which effectively means the Court cannot order release but only redetermination 
by the ID. One counsel noted that: “when judicial review is sought in a promising case, Minister’s counsel often 
consents to a new detention review, which prevents strong cases from reaching the courts, and only results in another 
detention review (to which the detainee is entitled every 30 days in any event).” Finally, judicial reviews cost about 
$4000-5000, which, as one counsel noted, could be better spent on other applications.

  ii. Habeas corpus

Habeas corpus is the constitutional right to challenge the lawfulness of detention before a court.352 A successful 
application for habeas corpus requires establishing: (1) a deprivation of liberty (where the onus is on the applicant), 
and (2) proof that the deprivation was unlawful (where the onus rests on the detaining authority to prove lawfulness).353  
Importantly, a successful habeas corpus application results in release from detention (or ‘release’ from the more 
restrictive form of detention to a less restrictive one).

Despite the power of habeas corpus as a remedy for those who are detained, there are significant hurdles to applying 
for it in immigration detention cases. The Supreme Court of Canada in May v Ferndale Institution,354  a leading case 
on habeas corpus in Canada, established that provincial superior courts should generally decline to exercise their 
habeas corpus jurisdiction in immigration cases because the Federal Court provides a “complete, comprehensive 
and expert procedure for review of an administrative decision.”355 This finding was reiterated by the Supreme Court 
in the 2014 decision in Mission Institution v Khela.356

The Ontario Superior Court and various appellate courts have followed May v Ferndale,357 and the vast majority of cases 
where immigration detainees apply for habeas corpus are dismissed. In the recent Chaudhary et al. v Minister of Public 
Safety et al. decision, the Ontario Superior Court of Justice again affirmed this position, holding that the “comprehensive 
statutory mechanism that is in place for the review of the detention of individuals in connection with pending immigration 
matters provides the appropriate procedural vehicle for the prompt judicial review of the lawfulness of detention orders 
in immigration matters.”358 Accordingly, the court declined to exercise its habeas corpus jurisdiction to review the 
lawfulness of the detention.359 Chaudhary is currently on appeal to the Court of Appeal for Ontario.360

According to counsel for the appellants in Chaudhary, Barbara Jackman, for the court to say that the immigration 
detention review system is a “complete and comprehensive scheme” and provides an adequate remedy is simply 
“wrong.” The ID “is not a court, it is a tribunal,” and as such any judicial review can only assess decisions for their 
reasonableness rather than their correctness. Recalling Singh,361 Ms. Jackman noted that the Court held that non-
citizens have the same constitutional rights as Canadians, and to deny immigration detainees’ access to habeas 
corpus is to deny them a constitutional right.362 

Despite the extremely limited success in using the remedy of habeas corpus to challenge immigration detention, it 
has been used to challenge the legality of conditions of confinement. Habeas corpus can be applied to challenge 
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VOICES FROM THE INSIDE: Clement*
Detained for 8 months

Clement, now 31 years old, came to Canada from the 
Caribbean when he was eight years old. He was a 
permanent resident before the government revoked his 
immigration status for having committed a crime. 

Clement was taken into custody following a meeting 
with immigration officials. He spent one month at 
Maplehurst Correctional Complex, and seven months 
at CECC, which was longer than his criminal sentence: 
“This is the most time I’ve ever done,” he confirmed. 
In speaking about how he ended up in immigration 
detention, Clement noted, “I’m just kind of lost.” 

We met with Clement while he was detained at CECC, 
and he has since been released (in February 2015). He 
is currently staying at a shelter in Hamilton. 

Clement was diagnosed with bipolar disorder in 2006, 
and suffered a stroke in 2011. As a result of his stroke, 
he walks with a limp and also “suffer[s] from neurological 
damage;” “my speech is a little slow,” he told us. 
Clement confirmed that he had met with a psychiatrist 
at CECC for “around 15 minutes,” although he felt that 
the psychiatrist was just “going through the motions…I 
don’t think he took seriously anything that I was saying,” 
he told us. Due to his stroke, Clement has lost some 
motor function on the left side of his body: “I wish I had 
some therapy…I’m still trying to get my hand, left leg, 
and ankle back.” When asked whether he would want 
to have somebody to talk to, he replied: “Someone who 
would actually take me seriously? Sure, yes.” 

Clement confirmed that he takes medication every 
night, but noted that it does not help: “Not while I’m 
in here. … Nothing really is helping right now.” We 
asked Clement whether he felt anxious: “Every day,” he 
replied. “I’m here, I’m dressed in orange … and I don’t 
know when it’s going to end. … Right now I’m trying to 
refrain from sinking back into that black hole.” When 
asked whether there are any consequences of refusing 
the medication, he replied, “It’s a must-take.”

Clement has two kids who were born and raised in 
Canada. They have never visited him in jail because 
he “[doesn’t] want them to come to a place like this.” 

“Everybody I know lives [in Canada],” he told us. When 
asked about any ties to his country of origin, he said, 
“I don’t know much about [it] … from what I hear most 
people don’t make it a month down there.”

Immediately prior to meeting us, Clement had attended 
a detention review hearing. We saw him enter the room 
where detention reviews take place, and only had to 
wait approximately seven minutes before the review 
was over and Clement joined us for the interview. 
Evidently, the detention review was very brief, which 
Clement indicated was not unusual. Despite their 
brevity, however, Clement reported that detention 
reviews are particularly stressful. He described sitting 
passively in his orange jumpsuit, on camera, and 
watching the hearing unfold on a TV screen; “they don’t 
know that inside I’m going absolutely crazy wondering 
if I’m going to get out or what’s going on,” he told us. 

Clement’s counsel informed us that his detention 
was prolonged because he could not get access to 
psychiatric medication. The TBP was only willing to 
supervise Clement if he was taking medication regularly. 
However, despite repeated requests over the span of 
nearly seven months, the psychiatrist at CECC refused 
to see Clement, for reasons unknown to his counsel. 
According to his counsel, “[Clement’s] [case is] a great 
encapsulation of how difficult it is for counsel to pursue 
and arrange for a psychiatric evaluation. Unless we pay 
for our own [psychiatrist] to drive there – [which] costs 
thousands of dollars, if anyone is even willing [to do so] 
– [we have to] beg and plead the CBSA to arrange for 
one. It was incredibly difficult for [Clement].”

Eventually, Clement’s counsel was able to send the 
jail staff a list of medications that he had been on prior 
to his detention, in the hopes that the medical staff 
would provide these for him. Finally, the jail psychiatrist 
met with Clement, and he was given the necessary 
medication. Clement’s counsel reported that no one at 
the jail gave any justification for why they had refused 
to see Clement for so long. 

* The detainee’s name has been changed to protect his identity.
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the situation where a detainee is subjected to increasingly restrictive conditions when already confined, including the 
transfer from a minimum to a maximum security setting.363 

In Almrei, the Ontario Superior Court of Justice allowed an immigration detainee held in Toronto West Detention 
Centre to use habeas corpus to challenge the conditions of his confinement: “Release from the unlawful detention 
might be sought even if that release is not a full release but rather a release from a particularly restrictive form of 
detention.”364 In that case, Mr. Almrei was being kept in segregation without footwear, and the Court held that he was 
to be provided with standard-issue footwear.365 Mr. Almrei’s counsel, Barbara Jackman, who we spoke to maintains 
that the case was successful because it specifically challenged the conditions within a provincial jail rather than 
challenging immigration detention itself. 

B.	 The	site	of	detention:	immigration	holding	centre	or	provincial	jail?

Once the decision is made to detain a migrant or to continue detention, the authority to detain lies within the 
sole discretion of the Minister of Public Safety (who delegates this authority to “CBSA only”) to determine 
where the migrant will be confined.366  

In the GTA, where the majority of detainees are held, there are two main options for confinement, within an IHC (medium-
security) or within a provincial jail. According to Reg Williams, whom we interviewed, “the decision to transfer a person 
from the CBSA-run facility to a provincial facility is made by an officer and concurred in by CBSA manager at the facility.”

However, there is significant regional variation across the provinces. For example, outside of Ontario, British 
Columbia, and Quebec, there are no dedicated IHCs, which means that all immigration detainees are held in 
provincial facilities. Moreover, publicly-disclosed information from 2013 indicates that immigration detainees 
outside the Central region are much more likely to be released after a detention review proceeding than those 
housed within Central region (which includes Toronto).367 Regional variation in immigration detention can be 
viewed as symptomatic of the lack of clear laws and policies to guide immigration detention in Canada.

 a. Legal authority to detain in provincial jails and associated costs

In carrying out its mandate to administer immigration detention, CBSA forms agreements with provinces to 
house some immigration detainees in provincial jails.368 CBSA pays the provinces an agreed-upon per diem 
rate to imprison immigration detainees.369  CBSA states that detention in provincial jails costs $259 per day 
per day.370

The amount paid by CBSA to each province reflects the extent to which CBSA relies on provinces to administer 
detention across Canada. Information obtained pursuant to access to information legislation provides the 
“amount of money paid to each province by Canada Border Service Agency to pay that province to detain 
immigrants under immigration holds in provincial facilities for 2013”:371 



Province

Ontario

Atlantic 

British Colombia

Quebec 

Alberta

Saskatchewan

Manitoba

New Brunswick

Nova Scotia 

Newfoundland

Total

2013 CBSA detention costs

$20,628,772.71

$67,671.75

$1,950,901.90

$1,386,440.00

$1,685,097.65

$87,806.66

$598,660.87

$50,443.39

$13,800.00

 $3,428.36

$26,473,023.29

Proportion of Total

77.9%

0.3%

7.4%

5.2%

6.4%

0.3%

2.3%

0.2%

0.1%

0.0%

100.0%

Fiscal Year

2005-2006

2006-2007

2007-2008

2008-2009

2009-2010

2010-2011

2011-2012

2012-2013

2013-2014

Volume of Detention Days

170,759

179,097

181,050

193,553

180,510

220,897

184,920

196,271

196,050

CBSA Annual Cost of Detention

$34,989,849

$36,272,198

$41,788,980

$47,281,223

$48,298,750

$43,108,526

$50,555,200

$51,376,269

$57,326,412
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As of 2010, CBSA had a Memorandum of Understanding (MOU) with the provinces of Quebec and Alberta, a Letter 
of Understanding with British Columbia, and was in the process of negotiating a MOU with Ontario.372 As of 2013, 
CBSA was still apparently negotiating a MOU with Ontario,373 though one source, who wished to remain anonymous, 
told us that the Ontario government had recently signed an MOU with CBSA. We asked the government for a copy 
of this MOU but did not receive it.

Immigration detention is very expensive. A request for files pursuant to access to information demonstrates rising 
costs likely correlated to increasing “detention days”:374
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As the table indicates, over the span of nine fiscal years, the annual cost associated with the administration of 
detention have risen over $20 million, with nearly 30,000 more detention days per year.

In an interview with us, Reg Williams opined that it would be in the federal government’s interest to negotiate a clear 
MOU with Ontario, especially in terms of long-standing issues such as co-mingling of immigration detainees with 
criminal holds, increased access to visitors and counsel, and regular phone access to reach community supports, 
but also due to cost. He went as far as to suggest that, 

 …if no agreement with Ontario to allow for proper monitoring [by the Red Cross] and implementing of   
 recommendations, my proposal is that, at least in the GTA, there should be consideration given to:

  (a) Building a CBSA-run facility for high-risk cases and not using the provincial jails at all; or

  (b) Using existing provincial facilities by leasing portions from the province so that there is no- 
   co-mingling with the persons held under the criminal justice system. There areas would be  
   separate from the rest of the jail and meet CBSA specifications…

 I have made several proposals for CBSA building its own facilities. In the long-run it is much more cost   
 effective than paying the province a per diem of $230. I’ve managed to get some traction on this   
 concept but when all is said and done, people at CBSA-HQ [Headquarters] look at the work involved and  
 the need to seek Cabinet approval and simply back down and say that the Government of Canada ‘doesn’t  
 want to be in the detention business.’

Ironically, through the extensive use of provincial facilities to house detainees, the government is willfully blind if it 
does not view itself as already in the ‘detention business.’

 b. Migrants with mental health issues routinely imprisoned in provincial jails

While the factors that inform the decision to detain individuals are outlined in the IRPA and the IRPR (and discussed above), the 
reasons for holding immigration detainees in provincial jails (as opposed to IHCs in jurisdictions in which these are available) are 
not addressed within the legislative scheme. One counsel observed, “there is no policy, no set procedure to send them to jail. … 
There are no written decisions or justifications for moving people around,” while another counsel found “there is no oversight.”

The decision to transfer a detainee to a jail is entirely discretionary. Drawing on his past experiences as Director of 
Immigration Enforcement at the GTEC, Reg William told us:

 I will admit that, without the hands-on approach [by management], things can get arbitrary and the officer/ manager is 
 prone to making unsupportable decisions regarding transfers. In a law enforcement environment, it is my opinion that,  
 if left unchecked or un-monitored, officers tend to push the envelope. I believe this is a natural consequence of being  
 in such an environment even if the intent is not necessarily to act in bad faith. That for me is reason for the Director or  
 delegate to be engaged and be seen to be interested in these types of decisions.

77
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CBSA’s publicly-accessible documents state that provincial jails are used to hold “higher-risk detainees” (i.e. violent 
criminal background), “lower-risk detainees” in areas not served by an IHC, and detainees held for over 72 hours in the 
Vancouver area375  (as the Vancouver IHC, located in the basement of the airport, is designed for short stays only).376  

Another internal CBSA document provides a few more details regarding the discretionary decision to transfer to a jail: 
“CBSA officers and management consider a variety of factors to determine in an individual is suitable for a lower or 
higher-risk facility. These factors include behavior, medical needs, mental health issues, criminality, impairment, and/or 
a history of violence or substance abuse.”377  Another document listed transfer to a jail as an appropriate disciplinary 
measure if a staff member witnesses “unacceptable behaviour.”378 None of these factors are set out in the IRPA or IRPR.

Reg Williams told us that GTEC “had developed some guidelines for transferring to a provincial facility,” and that, 
“the main factors are: behavioral issues (escape threat or physically aggressive), [or] serious medical issues where 
the person would be better treated medically in a provincial facility.” In response to a question about whether there 
is a presumption that someone with a serious mental health issue would be held in a jail versus an IHC, Mr. Williams 
stated: “The provincial jails have doctors, psychiatrists and psychologists available to provide services and write 
prescriptions. The jails also have specific cells if isolation is required. On balance the detainee with mental health 
issues can receive better care at a provincial facility.” 

In the Information for People Detained under the IRPA, CBSA notifies immigration detainees that “disruptive behavior 
… may result in your being placed in isolation or transferred to a more secure detention facility.”379 Furthermore, CBSA 
“may transfer an individual with mental health issues from an immigration holding center to a provincial detention 
facility that provides access to necessary mental health services.”380 According to Reg Williams, 

 Lacking the sensitivity to recognize that the root cause of a person’s behavior may be mental illness,   
 [CBSA] officers are left with only one option: to erroneously conclude that the person is being    
 uncooperative or aggressive. Unfortunately, once this image (uncooperative and aggressive) is created 
 it is a hard one to dislodge and gets reinforced over and over at detention reviews thus making    
 prospect of release or consideration of alternatives to detention improbable.

A 2011 study completed for the UN High Commissioner for Refugees (UNHCR) notes that, if a detainee’s psychotic 
symptoms can be controlled by medication prescribed by the CBSA-run facility physician, the person will sometimes 
remain in the IHC.381 However, detainees with such symptoms are usually transferred to a provincial jail, “especially 
if the detainee is agitated or aggressive”.382 Indeed, the study notes that detainees who are considered aggressive 
may be transferred to a penal institution even if they do not have mental health problems.383

The routine transfer of those with mental health issues to provincial jail was confirmed in our interviews with counsel. 
Counsel noted that, ‘disruptive behaviors’ that could result in transfer to a provincial jail include: “acting out or 
hindering other people,” “giving attitude,” “not cooperating” “refusing to eat,” and even refusing to sign travel 
documents to facilitate their removal. 
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According to counsel, the considerable discretion associated with transfers gives IHC guards leverage to threaten 
immigration detainees with transfer to jail in order to coerce compliance.

According to those we spoke to, counsel only learn that their clients have been transferred to jail when their clients 
contact them from jail; CBSA does not notify counsel directly, let alone afford the clients the opportunity to consult a 
lawyer prior to transfer, or challenge the decision to transfer.  

The idea that detained persons will presumptively receive better mental health treatment in jail must be critically 
analyzed and weighed against the severe negative impact that restrictive forms of confinement have on detainees’ 
mental health. It also must be analyzed against the fact that IHCs have the capacity to treat detainees with mental 
health issues.  According to Mr. Williams,

 At CBSA-run facilities there is a doctor on-site with set hours attending at the facility. In addition there are  
 nurses. Any medical needs outside the doctor’s hours are dealt with by taking the detainee to the local   
 hospital. Mental health issues are supposed to be identified by the doctor at the CBSA-run facility   
 and referred accordingly. 

At CBSA facilities with over 50 detainees, a physician is on site two days per week for four hours per day to prescribe 
medication, refer detainees for further treatment, and to advise the enforcement detention officer of any potential 
medical or security issues.384 Indeed, CBSA’s own documents confirm that “detainees have access to medical 
services as required and as a result of their detention, qualify for the Interim Federal Health Program if unable to pay 
for essential treatment, or are otherwise covered by provincial health care programs.”385

 c. The Scope of detention in provincial jails

The lack of publicly-accessible data makes it difficult to determine the number and proportion of total detainees held 
in IHCs versus provincial jails at any given time.  

In 2013, over 7370 migrants were detained in Canada.386 Approximately 30% of all detention occurred in a facility 
intended for a criminal population, while the remaining occurred in dedicated immigration holding centres (IHCs) 
in Toronto, Montreal (Laval), and Vancouver.387 A Red Cross Society report notes that, “CBSA held 2247 persons in 
immigration detention in Ontario provincial correctional facilities” in 2012.388

Nearly 60% of all detention occurs in Ontario, with 53% of detention occurring in the Greater Toronto Area (GTA) 
alone,389 a fact which was confirmed in our interview with Reg Williams.

 d. Jurisdictional overlap or black hole

Immigration detainees held in provincial jails are under both provincial and federal jurisdiction.390 This leads to myriad 
issues in terms of who is ultimately accountable for the conditions of confinement, including access to mental health care.

IV. A LEGAL BLACK HOLE: CANADA’S TREATMENT OF MIGRANTS WITH MENTAL HEALTH ISSUES 



Whereas CBSA is clearly authorized by the CBSA Act to enter into agreements with the provinces,391 there is no 
indication in the legislation that, as a result of this cooperation, CBSA is somehow relieved of its responsibilities 
with respect to immigration detainees who are transferred to provincial jails. Indeed, an internal CBSA document 
that we obtained notes that “the CBSA is responsible for the health and welfare of all detainees held under IRPA.”392 
In a confidential 2012-2013 report, “Canadian Red Cross Society Annual Report on Detention Monitoring Activities 
in Canada,” the Canadian Red Cross Society (Red Cross) confirmed that CBSA retains full and ultimate legal 
responsibility for persons detained pursuant to the IRPA.393 

On the other hand, the superintendents of correctional institutions in Ontario, for example, are responsible for the 
care, health, discipline, safety and custody of all inmates (where “inmate” is defined to include anyone in custody 
at the institution.)394 Neither Ontario’s Ministry of Correctional Service Act395 nor the corresponding regulations396 
mention immigration detention or immigration detainees. However, the MCSCS notes on its website that, in carrying 
out its correctional services mandate, the Ministry maintains jurisdiction over “adults held for immigration hearing 
or deportation.”397 The website also notes that immigration status is a factor that is considered when determining 
prisoner security classification.398 

Indeed, Reg Williams told us that, “from the province’s perspective, the last thing they want is to have two separate 
streams of detainees within their facility. Their preference is to have uniform policies and practices applicable to 
all persons detained within their facility with no special preference given to immigration detainees.” When asked 
whether CBSA retains jurisdiction and responsibility over the conditions of detention for those held in provincial 
jails, in contrast the CBSA’s internal documents, he responded: “CBSA has no jurisdiction or responsibility at 
provincial jails. Zero.”

According to the Red Cross report, as the legal detaining authority, CBSA “must ensure that all immigration detainees 
enjoy similar rights and support services and are not subjected to variable detention conditions as a result of their 
place of detention and capacity constraints.”399 

For this reason, MCSCS’s extensive day-to-day responsibility over immigration detainees is troubling. In fact, according to 
a 2011 report by the UNHCR, CBSA has no control over where immigration detainees are held once they are transferred 
to provincial jails, nor can CBSA intervene in provincial jail management or detention standards.400 In addition, CBSA is 
rarely notified about segregation,401 punishment, or transfer of immigration detainees to other facilities.402  

This unclear delineation of responsibility between CBSA and provincial jails, despite CBSA’s overarching legal 
responsibility as the detaining authority, was confirmed in our interviews with counsel. CBSA assumes that provincial jails 
are responsible for the care and custody of immigration detainees (what we have called the “conditions of confinement”), 
and jails tend to adopt a “hands-off approach” that does not go beyond a “minimal obligation to care for immigration 
detainees by providing meals and some form of security within this confined space.” According to one counsel:

 Immigration detainees are handed over almost completely to [the] provincial correctional service and   
 there is one CBSA officer who is positioned there, who seems to have a straight up administrative   
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 role (arranging for review hearings, et cetera), but doesn’t provide any sort of service or supervision.   
 The CBSA has more or less washed their hands of the day-to-day issues that affect detainees in   
 their actual environment.

CBSA does not intervene with “conditions of the jail and how immigration detainees are treated there,” noted another 
counsel.  Even Reg Williams, who was Director of Immigration Enforcement in Toronto for eight years, opined that “the 
jurisdiction to manage the detainee population rests with the province.”

There is a legal black hole in terms of jurisdiction over the conditions of confinement for immigration detainees 
held in provincial jails. This black hole is particularly harmful for vulnerable immigration detainees who have mental 
health issues. Immigration detainees with existing or suspected mental health issues are generally held in provincial 
jails, and as noted above, CBSA justifies this on the grounds that jails offer more extensive medical treatment than 
IHCs. This is despite the overwhelming evidence outlined above that, as one counsel put it, “the jail setting is more 
likely than not to make the symptoms worse, and make them deteriorate more.”

The lack of communication between CBSA and provincial jails is best illustrated by the fact that, on at least one 
occasion, Minister’s counsel showed up to the detention review hearing for a deceased man.403 Shawn Dwight Cole, 
a Jamaican national who had a history of seizures and had been held in Toronto East Detention Centre for 106 days, 
died on Boxing Day in 2012.404 Because CBSA was not informed by the jail of Mr. Cole’s death, Minister’s counsel 
showed up for a detention hearing in January 2013, between one to two weeks after his death.405 Clearly, CBSA does 
not keep close tabs on immigration detainees held in provincial jails.

 e. Challenging detention in provincial jail

The ID only has jurisdiction to make a determination as to whether detention shall continue, not where it shall be 
carried out; the latter jurisdiction lies solely with the Minister.406 This is significant because it means that the detainee 
cannot challenge the place or site of confinement at a detention review hearing. In Jama, counsel for the detainee 
argued that a detainee with a severe mental illness should be held in a psychiatric institution rather in the IHC or a 
provincial jail, and the ID Member refused to make such an order on the basis that he or she lacked the jurisdiction 
to do so.407 Nevertheless, where a detainee is already being held in a secure psychiatric facility, a Member may 
consider flight risk and danger to the public to be sufficiently mitigated.408

C.	 	Relevant	laws	and	policies	re:	confinement	in	Ontario	jails

In this section, we outline the laws and policies that govern the conditions of confinement for immigration detainees 
held in provincial jails in Ontario. We focus specifically on conditions that affect those with mental health issues.
 
 a. Access to healthcare

Within the MCSCS legislative and regulatory framework, the provisions relevant to physical and mental health apply 
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to immigration detainees on the basis that they are covered under the definition of “inmate” in the MCSA.409 

Regulation 778 provides that there shall be one or more health care professionals in each institution responsible for the 
provision of health care services and treatment,410 including a medical examination upon admission,411 and reporting 
serious illness immediately to the superintendent.412 Where an inmate requires medical treatment that cannot be 
supplied at the correctional institution, the superintendent must arrange for the inmate to be transferred to a hospital 
or other health facility,413 or to a psychiatric facility pursuant to the Ontario Mental Health Act.414 The superintendent 
may direct that an inmate undergo an examination by a psychiatrist or psychologist for the purpose of assessing his/
her emotional and mental condition.415 

A central theme of our interviews with counsel is that mental health support in provincial jails is woefully inadequate. 
This view is confirmed by recent independent studies. In April 2015, the Public Services Foundation of Canada’s report, 
“Crisis in Correctional Services: Overcrowding and inmates with mental health problems in provincial correctional 
facilities,” found that “incarcerated individuals are primarily serving out their time without access to any programs 
or assistance”416 and that “for those inmates with mental health and addictions problems the environment is almost 
guaranteed to further exacerbate these problems.”417 

In 2013, Ontario settled a complaint file by prisoner Christina Jahn to the Ontario Human Rights Tribunal wherein she 
alleged that she was placed in segregation for over 210 days at the Ottawa-Carleton Detention Centre because of her 
mental health issues, and was discriminated against on the basis of her mental health-related needs.418 As part of the 
settlement, MCSCS commissioned an independent study by Optimus/SBR Management Consultants on how to best 
serve female inmates with mental health issues [Optimus report]. 

The Optimus report notes that “the prevalence of mental health issues in correctional facilities represents a challenge 
for correctional facilities across Canada,” and that “there is general acceptance that a high percentage of inmates in 
Canada have a mental health issue, and that the percentage is continuing to increase.”419 The report was based in part 
on consultations with numerous stakeholders within and outside government, and states that, “across stakeholder 
groups it was recognized that there have been numerous challenges in responding to the needs of females with 
Major Mental Illness within the correctional system, and that currently, the system if not equipped to effective meet 
the needs and provide the right ‘care’ for these women.”  

The Optimus report further noted that provincial jails were overly focused on control over care:

 Acknowledging that the focus of corrections is ‘care, custody and control’, stakeholders across the   
 board felt that too much emphasis was placed on ‘control.’  Control was seen by stakeholders as a trigger  
 to the maladaptive behaviours that are often symptomatic of Major Mental Illness, which in turn, it was   
 suggested, leads to ineffective responses such as seclusion and restraint. Behaviours, attitudes,   
 and the overall approach and framework need, it was suggested, to be reframed and transitioned from a  
 punitive and custodial model to one that focused on recovery, rehabilitation, and engagement.420
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Importantly, the stakeholders noted that “the first call of action should be to provide appropriate resources, prevention 
and support in the community, and to divert these women out of the correctional system.”421  While the Optimus report was 
particularly focused on female prisoners, it is arguable that the findings regarding the culture of provincial corrections 
are equally applicable to men.

Transfer of migrants to provincial jails is also problematic because the social science evidence suggests that mental 
health deterioration among detainees in jails is widespread; this was unanimously confirmed by the counsel we 
interviewed. Access to programs and medical services lacks consistency. Furthermore, even where treatment is 
provided, it often consists of management of disruptive behavior through sedatives or antipsychotics, as opposed to 
addressing the underlying mental health issue. The focus is not on detainees’ well-being, but on controlling them for 
the purposes of managing the institution. 

 b. Segregation

Ministry of Correctional Services Act Regulation 778 outlines the rules for the segregation of an inmate in a provincial 
jail from the rest of the jail population.422 The Superintendent has the discretion to place an inmate in segregation for 
several reasons: if the inmate is in need of protection; for the purpose of protecting the security of the institution or the 
safety of other inmates; for alleged misconduct of a serious nature; or at the inmate’s request.423

Where an inmate is placed in segregation for alleged misconduct, the Superintendent shall review the case within 
24 hours, and may release the inmate from segregation if it is no longer warranted.424 If segregation continues after 
this preliminary review, the Superintendent shall review the case at least once every five-day period to determine 
whether continued segregation is warranted.425 Where an inmate is not released from segregation after thirty days, 
the case must be reported to the Minister.426 Importantly, an inmate who is placed in segregation must retain, “as far 
as practicable, the same benefits and privileges as if [he or she] were not placed in segregation.”427

A 2015 report from Amnesty International investigating immigration detention in the Netherlands notes: 

 Isolation is problematic both from a human rights and a medical perspective – especially in immigration   
 detention. Human rights standards impose strict requirements on the use of isolation. It may only be   
 applied in exceptional circumstances, if it is absolutely necessary, proportionate and non-discriminatory.  
 Moreover, such cases require consistently good accountability. Medical research shows that isolation –   
 even if short-term – can be detrimental to mental health. For this reason the mental health sector aims to   
 reduce and eventually eliminate the use of isolation.428

As noted above, detainees with deteriorating mental health issues are sometimes placed in segregation, and they 
may only be returned to general population when a psychiatrist determines that they are fit to do so. One counsel 
noted, “it seems bizarre that if you’re paranoid and hallucinating, they stick you in a hole.”

A LEGAL BLACK HOLE: CANADA’S TREATMENT OF MIGRANTS WITH MENTAL HEALTH ISSUES 



84

A LEGAL BLACK HOLE: CANADA’S TREATMENT OF MIGRANTS WITH MENTAL HEALTH ISSUES 

D. Independent monitoring of immigration detention facilities

There are no provisions for independent monitoring of places of detention in the IRPA or IRPR, Canada has not 
agreed to independent monitoring by the UN through the Optional Protocol to the Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, and there no independent ombudsperson to whom 
immigration detainees can complain about conditions of confinement.

Indeed, when asked about how CBSA monitors the conditions of confinement in jails, including use of segregation, 
lockdowns, and strip searches, Reg Williams definitely stated: “CBSA has no jurisdiction over these items at provincial jails 
and does not have authority to monitor conditions therein.”

However, an agreement to monitor immigration detention conditions was first established between the Canadian 
Red Cross Society and Citizenship and Immigration Canada (CIC) in 2002.429 In 2006, the Red Cross entered into an 
MOU with CBSA, which mandates that it monitor the conditions of persons detained under the IRPA.430 Unfortunately, 
the reports of the Red Cross are confidential and not publicly accessible (though some have been obtained through 
requests made pursuant to access to information legislation).

The MOU provides that the Red Cross is responsible for monitoring “compliance with all applicable domestic standards 
and international instruments to which Canada is a signatory.”431 The MOU also specifically provides for independent 
monitoring in situations where a person is deemed unable to appreciate the nature of the proceedings.432 When 
notified, the Red Cross will “gather the necessary information from the CBSA to determine whether all the relevant 
and appropriate support agencies and organizations are aware of the individual.”433 

The 2012-2013 report on Canada’s immigration detention notes that the Red Cross received these notifications “very 
infrequently” in some regions in Canada, and in other regions, “not at all.”434

In the 2012-2013 reporting year, the Red Cross did not visit any correctional facility in Ontario,435 because it had not 
been granted access to do so.436 This is despite Article 2.1.2 of the MOU, which states that “The CBSA will endeavor, 
to the fullest extent possible and subject to any lawful limitations, to enable the Red Cross access to persons detained 
pursuant to the IRPA at detention facilities under the control and management of other Federal, Provincial, Territorial 
or Municipal authorities.”437 In 2012-2013, the Red Cross had access to all IHCs and some provincial jails (e.g. in 
British Columbia, Alberta, and Quebec), but none in Ontario.438 Similarly, in 2011, the Red Cross did not visit any 
correctional facility in Ontario,439 again due to lack of access by correctional authorities.  

Red Cross’ lack of access to monitoring of provincial jails in Ontario is especially problematic. In the 2011 report, 
the Red Cross notes: “Lack of access to Ontario correctional facilities is of great concern given that in 2011, 4087 
detainees were housed in these facilities accounting for approximately 40% of all detained persons in Ontario. This 
lack of access has been raised by [the Red Cross] with CBSA since 2005.”440 Mr. Williams noted that, “the Red Cross 
is the only mechanism CBSA has to get feedback on [conditions of conferment] at the provincial jails” and that 
effective access by the Red Cross to Ontario jails is “key.” 



85

Indeed, many of the NGOs, researchers, and journalists we spoke to noted that access to detainees held in provincial 
jails is a major challenge when trying to understand Canada’s treatment of immigration detainees. We were only able to 
interview detainees held in provincial jails as law students accompanying the executive director of the IHRP, who is a 
practicing lawyer and able to enter as counsel (after obtaining permission of the detainees and their immigration counsel). 
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IN FOCUS: The Difficulty of Obtaining Mental Health Assessments

Both CBSA and the jail superintendent have the 

authority to order mental health assessments; 

however, these parties have different interests in play. 

As one counsel observed, from the jail’s “perspective, 

a psychiatric assessment would only be required for 

the safety of the prison population (in order to ensure 

proper treatment and therefore better behavior while 

in jail), whereas from CBSA’s perspective, they might 

want an assessment in order to know whether the 

detainee can appreciate the nature of what’s going 

on in the immigration process.” Neither of these 

perspectives accommodates the detainee’s purpose 

of getting evaluated: in order to get treatment and 

ultimately be released into the community with 

appropriate conditions. Several counsel noted that 

some doctors have downplayed the mental health 

symptoms of their clients, or altogether refused to 

make referrals to psychiatrists. 

The counsel we interviewed highlighted two ways 

to arrange for detainees’ mental health assessments: 

convince the medical staff at the jail to make a referral 

to a psychiatrist, or arrange for a psychiatrist to visit 

the facility. There are logistical barriers to arranging 

an independent assessment, including obtaining 

approval from the correctional facility. However, the 

most significant barriers are cost (thousands of dollars) 

and distance: most psychiatrists and psychologists 

would not travel to Lindsay, for example, on legal aid 

rates. Nevertheless, this is often necessary because 

detainees’ repeated requests for referrals to the jail 

psychiatrists are consistently refused or go unanswered.

The relatively limited visiting hours and frequent 

lockdowns at CECC, and the significant distance from 

Toronto, also pose considerable barriers not only for 

arranging doctors’ visits, but also for counsel and 

family visits. Detainees who are held in other provincial 

jails that are located a distance from major urban 

centres, face similar difficulties.
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One of the objectives of the IRPA is to “fulfill Canada’s international legal obligations with respect to refugees.”441 The 
IRPA also explicitly states that the Act “is to be construed and applied in a manner that … complies with international 
human rights instruments to which Canada is signatory.”442 

Nevertheless, our research indicates that Canada’s treatment of immigration detainees with mental health issues violates 
international human rights law. In particular, we find that, contrary to various international treaties to which Canada is bound 
as a state party, Canada’s immigration detention regime constitutes:

 • arbitrary detention; 

 • cruel, inhuman and degrading treatment; 

  • discrimination on the basis of disability; 

 • a violation of the right to health; and

 • a violation of the right to an effective remedy.

A. Arbitrary detention 

Article 9(1) of the International Covenant on Civil and Political Rights (ICCPR)443 protects liberty and security of the 
person and protects against arbitrary detention:

 Everyone has the right to liberty and security of the person. No one shall be subjected to arbitrary arrest   
 or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such  
 procedure as are established by law.

The right to liberty and security of the person is enshrined in other international444 treaties to which Canada is a party, and 
is the first substantive right protected in the Universal Declaration of Human Rights,445 which demonstrates its importance.  

Moreover, the UN Working Group on Arbitrary Detention (WGAD) has found that the prohibition of all forms of arbitrary 
deprivation of liberty is part of international customary law and constitutes a jus cogens norm that binds all states 
regardless of whether or not they have signed and ratified the ICCPR.  This is especially significant in the Canadian 
context since, in R v Hape, the Supreme Court of Canada found that “prohibitive rules of customary international law 
should be incorporated into domestic law in the absence of conflicting legislation.”447 

Article 9 of the ICCPR applies equally to citizens and non-citizens detained by a state party.448 Moreover, the UN 
Human Rights Committee (HRC), which monitors state implementation of the ICCPR, established more than three 
decades ago that the right to liberty and security of person is applicable to all deprivations of liberty, including 
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immigration control.449 This continues to be supported in recent decisions of the HRC.450 Moreover, deprivation of 
liberty encompasses the “prison within a prison” concept by including certain further restrictions of liberty on a 
person who is already detained.451

While the right to liberty and security of the person is protected in international law, it is not absolute. Pursuant to 
Article 9(1), any deprivation of liberty, to be justified, must not be arbitrary and must be prescribed by law. 

“Arbitrariness” includes elements of inappropriateness, injustice, lack of predictability, or without due process of 
law.452 Detention may be arbitrary if it is lacks reasonableness, necessity, or proportionality.453 Arrest or detention that 
lacks a legal basis is also arbitrary.  Accordingly, any deprivation of liberty must be in accordance with grounds and 
procedures that are established by law.455  

Extensive analysis of the Charter is outside the scope of this report; however, we note that the Charter protects 
against arbitrary detention through s. 9.

	 a.	 Aspects	of	regime	not	sufficiently	prescribed	by	law

Detention must be prescribed by law in a precise manner to avoid overly broad or arbitrary interpretation or application.456 
Therefore, detention may by authorized by law and nonetheless be arbitrary.457 Legislation that allows wide executive 
discretion in authorizing or reviewing detention may be an insufficiently precise basis for deprivation of liberty.458

Precise laws imposing deprivation of liberty must also be accessible, and foreseeable in their application, in order to 
avoid all risk of arbitrariness.459 In the case of migrants, detaining authorities are required to take steps to ensure that 
sufficient information is available to the detained persons in a language they understand, regarding the nature of their 
detention, the reasons for it, and the process for reviewing or challenging the decision to detain.460 

Three key aspects of Canada’s immigration detention regime are not adequately prescribed by law, and therefore 
arbitrary and constitute a violation of immigration detainees’ rights to liberty and security of the person. 

 
  i. Site of detention 

Canadian law does not explicitly confer the Minister of Public Safety with the authority to determine the facility, site or 
place of detention and is therefore arbitrary. 

Indeed, the IRPA and IRPR do not explicitly grant the Minister of Public Safety with the power to establish IHCs or 
any other place of detention. Although CBSA has been given responsibility to “administer” arrest and detention in 
Canada,461 and CBSA has legal authority to form contracts with governmental branches (including the provinces) in 
order to “carry out its programs,”462 the facility, site or place of detention is not prescribed by law. Nowhere in the IRPA 
or IRPR does it define where detainees will be held, the factors that will be considered in determining the appropriate 
place of detention, nor are any aspects of the conditions of detention outlined. 

88

CANADA’S TREATMENT OF IMMIGRATION DETAINEES WITH MENTAL HEALTH ISSUES VIOLATES INTERNATIONAL LAW  



89

  ii. Transfer from IHC to jail

The authority to transfer detainees from IHCs to provincial jails is not prescribed by law, and is therefore arbitrary.

There is nothing in the IRPA or IRPR about transfer of immigration detainees from one type of facility to another 
(i.e. IHC to provincial jail). In particular, there is nothing authorizing this kind of transfer on the basis of immigration 
detainees’ health status, whether mental or physical. However, as indicated on the CBSA’s website,463 and confirmed 
in our interviews, detainees with mental health issues are routinely transferred to provincial jails, especially if they 
display “disruptive behaviour.” 

  iii. Jurisdiction over immigration detainees in provincial jail 

Canadian law is silent as to which legal entity has jurisdiction over immigration detainees held in non-CBSA run 
facilities – in particular, their conditions of confinement, health and safety. This results in arbitrary treatment. 

Ten years ago, the WGAD visited Canada and reported that there was poor communication between CBSA and 
provincial jails,464 and highlighted the need for Memorandums of Understanding.465 MOUs between CBSA and the 
provincial jails that have since been negotiated have not been made public, and are not accessible to immigration 
detainees or their counsel. Even if these agreements were made public, however, they would be insufficient to meet 
the standard of being “prescribed by law.”

The CBSA’s lack of clear jurisdiction over immigration detainees held in provincial jails is highlighted by the fact 
that the independent organization specifically contracted to monitor immigration detention in Canada (namely, the 
Canadian Red Cross Society), reported in 2013 that it had “not been granted access to monitor immigration detainees 
in any provincial correctional facility in Ontario.”466

	 b.	 Decision	to	detain	not	sufficiently	individualized

Asylum-seekers who unlawfully enter a State party’s territory may be detained for a brief initial period in order to 
document their entry, record their claims, and determine their identity if it is in doubt.467 To continue detention beyond 
this period is arbitrary, unless there are particular reasons specific to the individual, such as an individualized 
likelihood of absconding, a danger of committing crimes against others, or a risk of acts against national security,468  
or risk of interference with collecting evidence.469 The reasons for detention must also be necessary, reasonable, and 
proportional to the legitimate purpose for which it is being used.470 This is echoed in UNCHR Detention Guideline 
4.2.471 Detention without this appropriate justification is arbitrary.472

To establish necessity and proportionality of detention, the government must show that less intrusive measures 
were considered and were found to be insufficient.473 Less invasive means of achieving the same ends may include 
reporting obligations, sureties, or other conditions to prevent absconding.474  Consideration of alternatives to detention 
is part of an overall assessment of the necessity, reasonableness and proportionality of detention.475 Appropriate 

CANADA’S TREATMENT OF IMMIGRATION DETAINEES WITH MENTAL HEALTH ISSUES VIOLATES INTERNATIONAL LAW  



90

screening and assessment methods can aid decision makers in determining whether detention is appropriate in a 
particular circumstance.476 

The UNHCR Detention Guidelines recommend that alternatives to detention should be given especially active 
consideration for persons for whom detention is likely to have a particularly serious effect on psychological well-
being.477 Victims of trauma or torture, and asylum seekers with disabilities are especially vulnerable.478 The UNHCR 
Guidelines provide that “as a general rule, asylum-seekers with long-term physical, mental, intellectual and sensory 
impairments should not be detained.479

There is a legislative requirement to consider alternatives to detention in s. 248(e) of the IRPR,480 and CBSA policy 
indicates that, if there are no safety and security concerns, detention should be a last resort for individuals with 
mental health issues.481 Although the ENF 20 provides that “officers must be aware that alternatives to detention 
exist,” it does not specify what circumstance would require CBSA officers to exercise their discretion to use these 
least restrictive alternatives.482

While the law on its face creates a presumption in favour of alternatives to detention, in practice, our research 
establishes that very little weight is given to alternatives in cases of long-term detention or for those with serious 
mental health issues. In the GTA, it is almost impossible to secure release from lengthy detention without the 
assistance of the TBP. Other bond providers (such as family members), or other methods of supervision (such as 
electronic monitoring), are routinely rejected. Flight risk and danger to the public routinely outweigh the consideration 
of alternatives to detention, even where detainees have mental health concerns and detention has become lengthy. 

This disregard for alternatives to detention occurs even in, and in spite of, cases where detainees have severe mental 
health issues. There is no legislative or regulatory presumption against detention for those with mental health issues, 
or individuals whose condition worsens in detention. In practice, these vulnerable persons are detained regularly. 
These issues are compounded by the fact that immigration detainees with mental health issues are routinely held in 
maximum-security conditions in provincial jails. Nearly all of the detainees we interviewed had a diagnosed mental 
health issue, and most of them had been in detention for over 6 months in a maximum-security jail. 

This common practice of detaining individuals with mental health issues fails to meet the international standard 
of avoiding detention for individuals with mental health issues, and constitutes arbitrariness under Article 9 of 
the ICCPR. 

	 c.	 Lengthy	and	indefinite	detention	is	arbitrary

Prolonged detention is more likely to be considered arbitrary.483 The HRC and regional courts maintain that, in order to 
avoid arbitrariness, the law must provide for time limits that apply to detention,484 and clear procedures for imposing, 
reviewing and extending detention.485  

The WGAD affirms that when a person is detained due to his or her irregular immigration status, “a maximum period 
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should be set by law and the custody may in no case be unlimited or of excessive length.”486 A time limit on immigration 
detention is called a “presumptive period” and varies between 90 and 180 days in the US487 and across Europe.488

The WGAD also states that provisions should be made to “render detention unlawful if the obstacle for identifying 
immigrants in an irregular situation or carrying out removal from the territory does not lie within their sphere, for 
example, when the consular representation of the country of origin does not cooperate, or legal considerations” 
(e.g. a refugee cannot be removed because of the principle of non-refoulement), “or factual obstacles, such as the 
unavailability of means of transportation – render expulsion impossible.”489

Canada has no maximum length of immigration detention or “presumptive period” prescribed in law, and is therefore 
arbitrary. Moreover, the detention review process does not, in practice, prevent long-term and indefinite detention.

The UN Working Group on Arbitrary Detention found that Canada is arbitrarily detaining Michael Mvogo, a Cameroon 
national, who at the time of their 2014 report, had been in detention for over 7 years490 Michael was detained based by 
CBSA’s inability to confirm his identity, and the lack of cooperation by Cameroon’s consulate.491 The WGAD held that, 
even if the reasons for his detention “could have been attributed to Michael…in any way,” in their view, it provided 
“insufficient justification for his continued detention.”492 The WGAD concluded that the Canadian Government failed 
to demonstrate that his detention was necessary and proportionate, and further, that alternatives to detention had not 
been adequately considered and exhausted.493 

B. Cruel, inhuman and degrading treatment

Canada’s immigration detention regime constitutes cruel, inhuman and degrading treatment insofar as it: (a) routinely 
imprisons migrants with mental health issues in provincial jails, (b) fails to provide adequate health care to immigration 
detainees, and (c) raises the spectre of indefinite detention.

 a. Routine imprisonment of immigration detainees with mental health issues in provincial jails 

Canada’s continued detention of migrants with mental health issues in provincial jails constitutes cruel, inhuman and 
degrading treatment, which is prohibited under Article 7 of the ICCPR: 

 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment…494

The aim of this provision is to “protect both the dignity and the physical and mental integrity of the individual.”495 The 
prohibition in Article 7 is “complemented”496 by the positive obligations in Article 10, which provides that: 

 All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity  
 of the human person.

Article 10 is a more specific application of the general right to freedom from torture or other cruel, inhuman or 
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degrading treatment or punishment.497 This right applies to anyone deprived of their liberty under the laws and 
authority of the State in prisons, hospitals, detention camps, correctional institutes or elsewhere.498

The HRC has found that the continued detention of a migrant when the state was aware of his or her mental condition, 
and the failure to take steps to ameliorate his or her mental deterioration, constitutes a violation of Article 7 of the ICCPR.499

The Special Rapporteur on the human rights of migrants, himself a Canadian, has stated that migrants with a mental 
or physical disability are a particularly vulnerable group for whom detention should only be used as a last resort, 
and who should be provided with adequate medical and psychological assistance.500 To protect these individuals 
from cruel, inhuman or degrading treatment and to protect their right to humane conditions of detention, serious 
consideration should be given to alternatives to detention that are better suited to meeting their treatment needs.501  

According to the HRC, “any necessary detention [of migrants] should take place in appropriate, sanitary, non-punitive 
facilities, and should not take place in prisons.”502 To protect against ill treatment, as well as arbitrary detention, 
detainees should be held only in facilities “officially acknowledged as places of detention.”503 

Our research indicates that CBSA routinely detains individuals with severe mental illnesses – including individuals 
diagnosed with schizophrenia, bipolar disorder, severe depression, and suicidal ideation – in provincial jails. In many 
of these cases, CBSA is aware of detainees’ mental health status; indeed, it is often the very reason they are sent to 
maximum-security provincial jails in the first place. 

Furthermore, even when detainees’ counsel presents clear evidence of their clients’ mental deterioration in detention, 
this does not trigger any process of review of conditions and location of detention since it is not within the jurisdiction of 
the ID to consider mental health deterioration as a factor weighing in favour of release. This is even more problematic 
in light of the fact that there are very limited mental health services available to detainees beyond medication aimed 
for management of disruptive behavior.

While extensive analysis of the Charter is outside the scope of this report, we note that the Charter protects against 
cruel and unusual treatment or punishment under s. 12.

 b. Lack of adequate healthcare 

The prohibition of cruel, inhuman or degrading treatment places an obligation on states to ensure that individuals 
whose liberty is deprived are held in humane conditions. This means that facilities where migrants are detained must 
provide conditions that are sufficiently clean, safe, and healthy.504 The Standard Minimum Rules for the Treatment 
of Prisoners provide that individuals who suffer from mental illnesses shall be observed and treated in specialized 
institutions under medical management.505 

Inadequate healthcare or access to essential medicines for detainees may violate the right to freedom from cruel, 
inhuman or degrading treatment. States have an obligation to protect immigration detainees’ physical and mental health 
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while in detention by providing access to prompt medical examinations, medicine, and access to medical professionals, 
whose evaluation can be used to make recommendations regarding continued detention.506 This is particularly important 
in light of the clear evidence that detention leads to significantly deteriorated physical and mental health.507 

Upon entering detention, detainees must be given prompt access to a doctor of their choice, who can assess for 
physical health conditions as well as mental health issues that may affect jurisdiction of any detention, place of 
detention, or medical treatment or psychological support required during detention.508 While in detention, detained 
asylum seekers should be provided medical treatment where needed, including psychological counseling where 
it is appropriate.509  The UNHCR Detention Guidelines state: “Where medical or mental health concerns are 
presented or develop in detention, those affected need to be provided with appropriate care and treatment, 
including consideration for release.”510

Our research indicates that Canadian law and policy does not provide an adequate health care framework for 
immigration detainees. As outlined, there is nothing in the IRPA or IRPR about detainees’ mental health, nor does 
CBSA policy guarantee access to adequate health care. CBSA’s policy guidelines for officers regarding the health of 
detainees are largely administrative rather than health-focused, for example directing staff to ensure that the medical 
file is transferred to a non-CBSA facility at the same time as the detainee.511 In practice, we found that CBSA does 
not prioritize or even provide for the health and well-being of the detainees in its custody, except to the extent of 
emergency care or in order to facilitate deportation.  

For detainees housed in provincial jails, access to health care remains inadequate. Detainees’ access to doctors 
or psychiatrists is severely restricted. In terms of access to medication, our research indicates that detainees with 
more severe mental illness (e.g. schizophrenia and bipolar disorder) are medicated, whereas detainees with anxiety, 
depression, and PTSD often go untreated. Our research clearly indicates that the aim of health care for immigration 
detainees is to keep the institution orderly – for the ‘convenience of others’; the aim is not to provide treatment to 
vulnerable persons. The lack of coordinated and effective treatment for immigration detainees with mental health 
issues, including both counselling and medication, constitutes cruel treatment.

	 c.	 Indefinite	detention

Excessive length of detention or uncertainty as to its duration may raise issues of cruel, inhuman or degrading 
treatment.512 According to the UN Committee Against Torture, providing for a maximum length of detention in law is 
an important safeguard against indefinite detention.513 The longer the period of detention, the more likely that poor 
conditions will cross the threshold of ill-treatment.514 In particular, States must take the mental health of immigration 
detainees into account in the context of prolonged or indefinite detention.515 In two cases516 concerning asylum 
seekers who arrived by boat to Australia, the Human Rights Committee found that health care and mental health 
support services provided to detainees “do not take away the force of the [negative impact] that prolonged and 
indefinite detention [can] have on the mental health of detainees.”517 

Immigration detention in Canada is sometimes excessively lengthy and often renders detainees in the limbo of 
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uncertainty as to its duration. CBSA sometimes detains immigration detainees with mental health issues for lengthy, 
and sometimes indefinite periods. Nearly all the detainees we spoke to with serious mental illness had been in 
detention for more than six months, many had been in for over a year. The uncertainty, lengthy, and often-indefinite 
nature of immigration detention in Canada amounts to ill treatment, especially in cases where detainees have mental 
health issues. 

C. Discrimination on the basis of disability

We find that Canada’s immigration detention regime discriminates against migrants with mental health issues both in terms 
of their liberty and security of person and their access to health care in detention. While extensive analysis of the Charter is 
outside the scope of this report, we note that it protects against discrimination on the grounds of mental disability under s. 15.

 a. Deprivation of liberty on account of mental disability

According to the HRC, Article 9 of the ICCPR prohibits the justification of a deprivation of liberty on the basis of 
disability.518 Moreover, Article 14 of the Convention on the Rights of Persons with Disabilities (CRPD),519 protects liberty 
and security of the person, and affirms that there can be no deprivation of liberty due to disability.520  Individuals with 
mental health issues are explicitly included in the scope of the term “disability” in CRPD Article 1.521 

Even when measures are only partly justified by the person’s disability, they are discriminatory and violate Article 
14 of the CRPD:522 it is unlawful when a deprivation of liberty is “grounded in the combination between a mental or 
intellectual disability and other elements such as dangerousness, or care and treatment.”523 The CRPD Committee 
maintains that the legal basis for any restriction of liberty must be de-linked from disability and “neutrally defined so 
as to apply to all persons on an equal basis.”524 

Our research establishes that detainees with mental health issues are routinely transferred from medium-security 
IHCs to maximum-security provincial jails because of their mental health issues. Indeed, the CBSA website clearly 
indicates that it “may transfer an individual with mental health issues…to a provincial detention facility that provides 
access to necessary mental health services.”525 “Disruptive behaviour,” which our research indicates is often 
stereotypically linked to mental health issues, has also been declared a reason for transferring detainees “to a 
more secure” facility.526 Our interviewees, including correctional staff, were clear that detainees with a noticeable or 
diagnosed mental health issue are almost always sent to provincial jails. 

Our research further demonstrates that in practice, having a mental health issue is often a significant barrier to 
release from immigration detention, either because a detainee cannot establish reliable access to medication or 
because they cannot secure a spot in a community treatment facility (which are predominantly reserved for former 
criminal detainees). Spaces in these programs are extremely limited and insufficient to meet demand. These are all 
significant practical barriers to arranging a release plan for immigration detainees with mental health issues, and 
violate their right to liberty and security of the person. 
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VOICES FROM THE INSIDE: Anna* 
Vanier Centre for Women, imprisoned for six months and still detained

Anna is originally from the Eastern Europe, but lived in 

the United States for 15 years until she was deported. 

Her medical records show that she is diagnosed with 

schizophrenia, but during our interview, she denied 

that she has any mental health  issues. She has been 

in immigration detention at Vanier since December 

2014, on grounds that she is unlikely to appear for legal 

proceedings related to admissibility of removal from 

Canada. Anna does not have a criminal record. Toronto 

Bail Program has refused to supervise Anna’s release 

because she has been refusing to take her medication.  

Upon her arrival at the airport in Canada, Anna claimed 

refugee protection due to her fear of persecution 

in psychiatric facilities in her country of original. 

Immigration officials immediately detained Anna and 

brought her to the Toronto IHC. She stayed at the IHC 

for two days before being transferred to Vanier.

During her first week at Vanier, Anna was kept in 

segregation before she was moved to the IMAT unit. 

We met her on the IMAT range in February 2015. Anna 

described her experience in segregation: “when I 

was in segregation, I was feeling pretty much without 

rights, like a person who is not treated like a human.” 

She recalled that during this time, she was only able 

to shower once every three days. “I was trying to write 

and read, but I could not concentrate, and I screamed 

in my cell and said, ‘why are you treating me like an 

animal?’ and they said, ‘you have to be quiet.’” 

Anna reported that she was not taking medication to 

treat her schizophrenia, only a sleeping pill at night. 

She meets with a psychiatrist bi-weekly for about ten 

minutes per session. She also noted that every week 

she tries to visit a social worker, who sometimes helps 

her make phone calls. Her meetings with the social 

worker typically last around 15-20 minutes. Anna 

reported participating in group therapy at Vanier, 

which she found helpful: “During the group, your 

mood comes up and you have a little access to new 

people, new things.” 

Anna expressed anguish at being kept at Vanier: “[J]

ail for me is very hard, I am not a criminal, I am not here 

because of any sentence or any criminal problems like 

the other girls, and I am also in their faces looking like a 

strange alien, they look at me like ‘this girl, she doesn’t 

belong to jail.’” She expressed hope that she could 

move to a better facility where “it’s much more like 

freedom … where there is a possibility to go to classes 

during the day and you have also a better environment 

… you don’t have to stay in that jail twenty-four hours 

locked up, going crazy, saying ‘why [am I] here? …I’m 

not a criminal, why [am I] here?’”

* The detainee’s name has been changed to protect her identity.



The clear link between detainees’ mental disability and their transfer to maximum-security provincial jail and difficulties securing 
release is a clear violation of liberty and security of the person, and constitutes discrimination on the basis of disability. 

 b. Discrimination in health service provision 

Taken together, Articles 4 and 5 of the CRPD provide for equality for persons with disabilities, and non-discrimination 
on the basis of disability (which includes the right to reasonable accommodation). Reasonable accommodation 
consists of the duty “of a public or private entity to make the modifications or changes that are required by a person 
with a disability … to ensure the equal access of the person to the service or to the activity.”527 Failure to adopt relevant 
measures and to provide sufficient reasonable accommodation in cases where detained persons with disabilities 
require them may constitute a violation of the CRPD.528

The fact that immigration detainees in Canada are sent to provincial jails (where their liberty is significantly more 
constricted than it would be in an IHC) because of their mental health issues, violates of Articles 4 and 5 of the CRPD. 
These Articles require CBSA to undertake positive measures to address discrimination against detainees with mental 
health issues. The requirement for reasonable accommodation demands that detainees with mental health issues 
be provided with adequate mental health care in the context of community supervision or within the least restrictive 
detention facility (i.e. IHC), instead of being transferred to provincial jails. This is especially important because, as 
noted above, detention in provincial jails has been shown to cause significant deterioration in mental health. 

D. Violation of the right to health

Health is defined in international law as “a state of complete physical, mental and social well-being and not merely the 
absence of disease or infirmity.”529 The right to the highest attainable standard of physical and mental health is enshrined 
in Article 12 of the International Covenant on Economic, Social and Cultural Rights (ICESCR),530 to which Canada is a 
party, and in Article 25 of the CRPD. 531  It is also affirmed in various other international and regional treaties.532 

Article 12(1) of the ICESCR defines the right to health, while Article 12(2) enumerates illustrative, non-exhaustive 
examples of States parties’ obligations.533 The right includes both freedoms and entitlements. The Economic Social 
and Cultural Rights Committee, which monitors compliance with the ICESCR, has held that health services “must be 
accessible to all, especially the most vulnerable or marginalized [groups], in law and in fact, without discrimination 
on any of the prohibited grounds” (which include national origin and physical or mental disability).534 

Indeed, the right to health extends to detainees, asylum seekers, and immigrants.535 States must respect the right 
of non-citizens to an “adequate standard of physical and mental health,”536 and must not deny non-citizens “access 
to preventative, curative and palliative health services.”537 All health care provision “must be respectful of medical 
ethics and culturally appropriate.”538 According to the then-Special Rapporteur on the right to health, Anand Grover, 
immigration detention regimes should provide detainees with “adequate living conditions, consensual medical 
check-ups and make quality and confidential physical and mental health facilities available and accessible in a 
timely manner.”539
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The lack of appropriate health care resources available to detainees with mental health issues is a breach of the right 
to health, for the same reasons that it amounts to cruel, inhuman and degrading treatment. Taken together, there is a 
clear violation of the right to health of immigration detainees with mental health issues.

E.  Violation of the right to an effective remedy 

Article 9(4) of the ICCPR protects the right for anyone deprived of their liberty to take proceedings before a court, 
and this applies to all deprivations of liberty, including immigration control.540 The object of the right is release from 
ongoing unlawful detention, either unconditional or conditional.541 Therefore, the reviewing court must have the power 
to order release from the unlawful detention.542 

The “court” should ordinarily be a court within the judiciary.543 Exceptionally, for some forms of detention, legislation 
may provide for proceedings before a specialized tribunal, which must be established by law, and must either be 
independent of the executive and legislative branches or must enjoy judicial independence in deciding legal matters 
in proceedings that are judicial in nature.544 The review must have a “judicial character and provide guarantees 
appropriate to the type of deprivation of liberty in question.”545 Therefore, it is not always necessary that the review 
meet the same standard as is required for criminal or civil litigation.546 In order to determine whether a particular 
proceeding provides adequate guarantees, regard must be had to the particular nature of the circumstances in 
which such proceedings takes place.”547 

European548 and Inter-American courts of human rights have held that proceedings must be adversarial and must 
always ensure “equality of arms” between the parties – these are the “fundamental guarantees of procedure” in 
matters of deprivation of liberty.549 Legal assistance must be provided to the extent necessary for an effective 
application for release.550

Notably, where detention may be for a long period (especially if it appears to be indefinite), procedural guarantees 
should be close to those for criminal procedures.551 Furthermore, the more the consequences of a proceeding 
resemble criminal sanction, the stronger the protections must be.552 In De Wilde, Ooms and Versyp v Belgium, the 
European Court of Human Rights held that, with vagrancy cases, the administrative nature of decisions did not 
ensure guarantees comparable to detention in criminal cases, notwithstanding the fact that the deprivation of liberty 
of vagrants was very similar to that imposed by a criminal court (the court referred to the “seriousness” of what was 
at stake, namely a long deprivation of liberty and various associated shameful consequences).553 In concluding, the 
Court held that there was a resulting violation of the right to take proceedings before a court.554 

Review of the factual basis of the detention may, in appropriate circumstances, be limited to review of the 
reasonableness of a prior determination.555 However, where an individual becomes mentally ill during his detention, 
this is “a sufficient ground for a prompt and substantive review of his detention.”556

To facilitate effective review, detainees should be afforded prompt and regular access to counsel.557 However, access 
to legal counsel that is inconvenienced by the fact that the place of detention is in a remote location does not violate 
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Article 9 of the ICCPR.558 Detainees should be informed (in a language they understand) of their right to initiate 
proceedings for a decision on the lawfulness of their detention.559 

Canada has a statutory detention review regime that, at least on its face, complies with international legal principles; 
namely, the Canadian regime provides for statutorily mandated detention reviews and the procedure to judicially 
review a detention decision.560 However, as our interviews have made clear, the system is broken. 

While Canadian detention review regulations provide that reviewers must come to a “fresh conclusion” when deciding 
whether an individual should remain in detention, in practice the evidentiary burden is on the detainee to establish 
“clear and compelling reasons” that the ID Member should depart from previous decisions.561 In practice, this creates 
an actual presumption against release from detention, and makes it difficult to secure a release from detention. 
Furthermore, the existence of a detainee’s mental illness does not automatically constitute sufficient grounds for 
prompt review of detention, as required by international law. 

While immigration detainees in Canada do have the legal right to judicial review of detention decisions, the remedy is 
ineffectual. Firstly, application for judicial review requires leave,562 which results in delay of between three months to 
a year,563 all while the detainee remains in custody. Secondly, the Federal Court does not have the authority to order 
release of an individual from detention; the Court can only order another detention review. In practice, counsel report 
that judicial review of detention is rarely sought because it is incredibly resource intensive, and the remedy is ineffective.

Finally, where an immigration detainee is held in a maximum-security provincial jail, international (and indeed, Canadian) 
law requires that the due process requirements be higher, approaching those in criminal cases. Indeed, given that some 
detainees are spending years in prison, it is arguable that the decision to detain should resemble a criminal proceeding 
with a higher burden of proof. The current detention review system certainly fails to meet this standard. 
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These recommendations are meant to be a first step towards better protection of the rights of migrants with 
mental health issues detained in professional jails. They were arrived at through broad consultation with civil 

society groups.

To	the	Canadian	government	and	lawmakers:

 1. Create an independent body / ombudsperson responsible for overseeing and investigating the   
  CBSA, and to whom immigration detainees can hold the government accountable (akin to   
  the federal Office of the Correctional Investigator).

 2. Amend existing laws and regulations to:

  a. Make clear that, in all decisions related to the deprivation of liberty of migrants,   
   the government must use the least restrictive measures consistent with management  
   of a non-criminal population, and protection of the public, staff members, and other   
   detainees;

  b. Create a rebuttable presumption in favour of release after 90 days of detention;

  c. Repeal provisions that require mandatory detention for “Designated Foreign Nationals”;

  d. Specify the allowable places, sites, or facilities for detention of migrants;

  e. Specify the factors to be considered when deciding to transfer a detainee to more   
   restrictive conditions of confinement (i.e. a provincial jail), and create an effective process  
   by which a detainee can challenge such a transfer;

  f. Create a presumption against more restrictive forms of detention for migrants, especially  
   asylum seekers, persons with mental or physical disabilities, including mental health   
   issues, and victims of torture;

  g. Ensure that the Minister of Public Safety and Emergency Preparedness has ultimate   
   authority over the conditions of confinement for treatment, and health and safety of   
   detainees, regardless of where they are detained;

  h. Clarify that mental health and other vulnerabilities are factors that must be considered in   
   favour of release in detention review hearings;

  i. Require meaningful and regular oversight by a court for any detention over 90 days.

 3. Sign and ratify the Optional Protocol to the Convention against Torture and other Cruel, Inhuman   
  or Degrading Treatment of Punishment, which would allow for international inspection of all sites   
  of detention.

VI. RECOMMENDATIONS   
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RECOMMENDATIONS   

To	the	Minister	of	Public	Safety	and	Emergency	Preparedness:

 4. Where migrants are detained, ensure they are held in dedicated, minimum-security facilities that   
  are geographically proximate to community supports and legal counsel. 

 5. Ensure regular access to and fund adequate in-person, health care (including mental health care),  
  social workers, community supports, and spiritual and family supports at all places of detention.

 6. Create a screening tool for CBSA front-line officers to assist with identification of  vulnerable   
  persons, such as asylum seekers, those with mental health issues and victims of torture    
  and to accurately assess the risk posed by an individual detainee.

 7. Provide training to CBSA officers on human rights, diversity, and viable alternatives to detention,  
  and empower them to exercise their existing discretion to release persons within 48 hours.

 8. Ensure that appropriate mental health assessments occur within 48 hours of the  initial decision to  
  detain, and at regular intervals thereafter, regardless of where the detainee is held.

 9. Create a national committee composed of representatives of government, mental health   
  specialists, civil society, and lawyers to develop detailed policy recommendations on how to  
  deal with immigration detainees who are suicidal, aggressive or who have severe mental health  
  problems.

 10. Wherever possible, employ alternatives to detention. Meaningfully explore, assess, and implement  
  alternatives to detention that build on the positive best practices already in place in other jurisdictions, 
  and especially in respect of vulnerable migrants, but which do not extend enforcement measures   
  against people who would otherwise be released. 
 
 11. Create and fund a nation-wide community release program specifically tailored to immigration   
  detainees, without caps on the number of detainees who can be supervised in the community   
  through the program, and premised on the inherent difference in management of criminal   
  and non-criminal populations.

 12. Provide support for detainees released into the community, including adequate transportation,  
  translation and interpretation services, and ensure consistency in terms of health care and   
  treatment.

 13. Make public any agreements or contracts negotiated with the provinces in relation to detention of  
  immigration detainees in provincial jails.
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To	the	Minister	of	Citizenship	and	Immigration:

 14. Ensure that Immigration Division Members receive adequate training on mental health, human   
  rights, diversity, and viable alternatives to detention.

 15. Ensure that all migrants are able to access essential health care services, including mental health  

  care and medication, in the community.

To	provincial	governments:

 16. Negotiate with the federal government to ensure that: 

  a. Funding received to house immigration detainees is sufficient to ensure adequate in-  
   person, health care (including mental health care), legal counsel, community supports, and  
   spiritual and family supports for  immigration detainees; and 

  b. CBSA staff is regularly present at all provincial facilities that house immigration detainees.

 17. Ensure immigration detainees are held in the least restrictive setting consistent with management  
  of a non-criminal population and protection of the public, staff members, and other prisoners,   
  including in residential-treatment facilities if needed.

 18. Ensure consistent and meaningful access to adequate in-person, health care (including mental   
  health care), legal counsel, community supports, and spiritual and family supports.

 19. Allow for regular, independent monitoring by the Canadian Red Cross Society of provincial jails   
  that house immigration detainees, and commit to implementation of any recommendations received.

 20. Provide training to correctional staff on immigration detention, mental health, human rights, and diversity.

 21. Ensure that provincial legal aid programs are fully accessible to immigration detainees at all stages 
  of the process, regardless of the length of detention, and that funding is sufficient to pay for   
  independent mental health assessments.

 22. Make public any agreements or contracts negotiated with the federal government in relation to   
  detention of immigration detainees in provincial jails.

To	the	Judiciary	and	Immigration	Division	Members:

 23. Interpret the common law right to habeas corpus broadly to allow immigration detainees to   
  challenge detention and conditions of confinement (including transfers to more restrictive   

RECOMMENDATIONS   
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  conditions) in provincial Superior Courts.

 24. In relation to detention review hearings:

  a. Every detention review hearing should be approached as a fresh decision to deprive   
   someone of their liberty

  b. require Minister’s counsel to meet a higher standard of proof to justify continued detention, and 

  c. ensure that evidence proffered to justify detention is of sufficient probative value.

To	counsel:

 25. Conduct in-person visits with clients whenever possible and at least once at the outset of the retainer.

 26. Communicate with clients more effectively about the detention process (i.e. why legal counsel   
  cannot attend every detention review) and what they are doing behind the scenes to end detention. 

 27. Build solidarity amongst and between immigration, refugee, and criminal lawyers to devise creative  
  strategies to challenge the immigration detention regime.

To	the	United	Nations	and	Organization	of	American	States:

 28. Raise the issue of arbitrary detention of immigration detainees, and their cruel and inhuman   
  treatment as part of the United Nations Human Rights Council’s Universal Periodic Review   
  of Canada.

 29. Use all opportunities to encourage Canada to take concrete steps to end detention of migrants in  
  provincial jails, including during Canada’s review by various treaty-monitoring bodies.

 30. Encourage the Special Rapporteur on migrants, Special Rapporteur on the right  to health, and   
  the Working Group of Arbitrary Detention to complete a joint-study focused on immigration   
  detention in Canada.

RECOMMENDATIONS   
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This report is the result of approximately ten months of field and desk research conducted by law students enrolled 
in the IHRP’s multiple award-winning human rights legal clinic within the University of Toronto, Faculty of Law. These 

students were supervised by the Executive Director of the IHRP, Renu Mandhane. 

A. Interviews

In total, we interviewed 30 individuals for this report, including lawyers, paralegals, correctional staff, doctors, mental 
health experts, immigration detainees, and former detainees. The interviewees were fully informed about the nature 
and purpose of our report, and the way their information would be used. They were also explicitly provided the option 
of not participating or remaining anonymous in the final report. Detainees and former detainees signed consent forms 
to this effect, and the rest of the interviewees provided verbal consent. All of the interviewees agreed to share their 
experiences and participate in the research. 

None of the interviewees were provided incentives in exchange for their participation. The interviews were conducted 
in-person (with the exception of five interviews, which were conducted either by phone or over e-mail), in private, and 
by at least two of the researchers; all of the detainees and former detainees were interviewed privately and in-person, 
and by all three researchers. The interviews consisted of open-ended questions that, particularly for detainees 
and former detainees, allowed for elaboration on personal experiences. However, researchers made sure to avoid 
discussions that may trigger re-traumatization. 

The following are the counsel we interviewed or who reviewed a draft of the report:

 • Prasanna Balasundaram (lawyer, Downtown Legal Services, Toronto) 

 • Subodh Bharati (lawyer)

 • Laura Brittain ((lawyer, Refugee Law Office of Legal Aid Ontario, Toronto)

 • Andrew Brouwer (lawyer, Refugee Law Office of Legal Aid Ontario, Toronto)

 • Neil Chantler (lawyer, Chantler & Company, Vancouver; counsel to BCCLA at Lucía Vega Jiménez inquest)

 • Barbara Jackman (lawyer, Jackman Nazami & Associates, Toronto) 

 • Joo Eun Kim (lawyer, Refugee Law Office of Legal Aid Ontario, Toronto)

 • Ben Liston (lawyer, Refugee Law Office of Legal Aid Ontario, Toronto)

 • Samuel Loeb (lawyer, Refugee Law Office of Legal Aid Ontario, Toronto) 

 • Anthony Navaneelan (lawyer, Mamann, Sandaluk & Kingwell LLP, Toronto) 

 • Phil Rankin (lawyer, Rankin and Bond, Vancouver) 

 • Nasrin Tabibzadeh (paralegal, Refugee Law Office of Legal Aid Ontario, Toronto)

 • Erica Ward (paralegal, Refugee Law Office of Legal Aid Ontario, Toronto) 

 • Virginia Wilson (community legal worker, Refugee Law Office of Legal Aid Ontario, Toronto)
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The following are the mental health experts and service providers we interviewed or consulted: 

 • Dr. Branka Agic, MD, PhD, Manager of Health Equity, Centre for Addiction and Mental Health (CAMH)

 • Dr. Lisa Andermann, psychiatrist at Mount Sinai Hospital, Associate Professor of  Psychiatry at   
  University of Toronto

 • Dr. Janet Cleveland, psychologist, legal scholar, and researcher on refugee health at the McGill   
  University Health Centre

 • Michael Perlin, Professor of Law (Emeritus) at New York University, internationally recognized   
  expert on mental disability law

 • Dr. Meb Rashid, Medical Doctor and Director at Crossroads Clinic; co-founder of the Canadian   
  Doctors for Refugee Care; co-founder of Christie Refugee Health Clinic

In addition to a correctional staff person who wished to remain anonymous, we interviewed Reg Williams, Director, 
Immigration Enforcement, Greater Toronto Enforcement Centre (2004-2012).  

Finally, we conducted interviews with seven immigration detainees in three provincial jails: Central East Correctional 
Centre (Lindsay), Central North Correctional Centre (Penetanguishene), and the Vanier Centre for Women (Milton). 
During one of these visits, we were also able to tour the facility extensively, and speak with several correctional 
officers who informally shared their views on the difficulties posed by detention of migrants with mental health issues 
in provincial jails. We also interviewed three former immigration detainees, two of whom were previously held in CECC 
and one in Vanier. We arranged these interviews with the assistance and consent of the interviewees’ lawyers. 

With the exception of individuals whose cases have already received publicity, immigration detainees and former 
immigration detainees are named using pseudonyms, and some of the details of their cases were redacted in order 
to protect their identities. In addition to interviewing detainees and former detainees, we also reviewed the high profile 
case of Lucía Vega Jiménez, who committed suicide while in CBSA custody. The tragic case was followed up with a 
Coroner’s Inquest that revealed a multitude of severely problematic measures taken by CBSA.

In order to ensure that our recommendations are aligned with other advocacy efforts in this field, we consulted 
various organizations and experts, including: 

 • Sedonia Couto (Canadian Centre for Victims of Torture, Toronto)

 • Janet Dench (Canadian Counsel for Refugees, Montreal) 

 • Syed Hussan (End Immigration Detention Network, Toronto) 

 • Rana Khan (UNHCR, Toronto)

 • Rachel Kronick (Canadian Centre for Victims of Torture, Toronto)

 • Audrey Macklin (Professor of Law, University of Toronto)

 • Gloria Nafziger (Amnesty International, Canada) 

 • Anthony Navaneelan (Canadian Association of Refugee Lawyers) 
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 • Andy Peterson (National Union for Public and General Employees, Ottawa)

 • Robyn Sampson (International Detention Coalition, Australia)

 • Macdonald Scott (End Immigration Detention Network, Toronto) 

 • Stephanie Silverman (Centre for Ethics, University of Toronto)

 • Salam Yohannes (Canadian Centre for Victims of Torture, Toronto) 

We provided an advanced copy of the report’s draft recommendations to the Ontario Minister of Community Safety and 
Correctional Services, the federal Minister of Public Safety and Emergency Preparedness, the federal Minister of Citizenship 
and Immigration Canada, and the President of CBSA. We contacted David Scott, Executive Director of Toronto Bail Program-
Immigration Division who was unable to speak with us on the record due to a prohibition in the TBP’s contract with CBSA. 

B. Desk research

We consulted a variety of publically available materials to inform our analysis and findings.  Most of these sources are 

referenced in the endnotes to this report.

 a. Access to information requests 

In preparation of the report, we submitted three access to information requests pursuant to relevant legislation. This 
was a time-consuming and resource-intensive effort to obtain relevant information from CBSA and MCSCS. 

In October 2014, we submitted requests for information from both CBSA and MCSCS. The requests were 
comprehensive, seeking all information within the possession or control of CBSA and MCSCS relating to non-
citizens detained under IRPA, who are held in IHCs or provincial jails. The requests also referred to specific types of 
information, including jurisdiction, diagnoses, treatment, procedure, discipline, and accommodation. In May 2015, 
CBSA provided documents totaling 299 pages as an apparently complete response to our request.

In November 2014 and May 2015, we submitted two additional access to information requests to CBSA, by way of an 
‘informal process’, which provides access to documents that are part of previously completed access to information 
requests. We received the documents requested quickly in both cases.

In March, we received letter from MCSCS, stating that the total estimated fee for the information sought was $1500. 
Our request for a fee-waiver was rejected.  To date, we have not received any documents from the MCSCS.  

Finally, we received CBSA documents previously disclosed to EIDN and CCR directly from individuals at these 
organizations. We also received documents related to mental health treatment in Ontario jails from counsel.
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Treaty Name

Convention relating to the 

Status of Refugees

Protocol relating to the Status 

of Refugees

International Covenant on Civil 

and Political Rights

Optional Protocol to the 

International Covenant on Civil 

and Political Rights

Convention against Torture 

and Other Cruel, Inhuman 

or Degrading Treatment or 

Punishment

Optional Protocol to the 

Convention Against Torture 

and other Cruel, Inhuman 

and Degrading Treatment of 

Punishment

Protocol against the 

Smuggling of Migrants 

by Land, Sea and Air, 

Supplementing the United 

Nations Convention against 

Transnational Organized Crime

Relevant

Articles

16, 26, 31, 32, 

33, 34, 45

7, 9, 10, 12, 13, 

17, 26

10, 11, 12, 13, 16

3, 4, 14, 

5

Entry 

into Force

22 April 1954

4 Oct 1967

23 March 1976

23 March 1976

26 June 1987

18 December 2002

28 Jan 2004

Canadian Ratification, 

Acceptance (A), 

Accession (a), 

Succession (d)

4 Jun 1969 a

4 Jun 1969 a

19 May 1976 a

19 May 1976 a

Signature: 23 Aug 1985; 

24 Jun 1987

Not a party

Signature: 14 Dec 2000; 

13 May 2002
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Convention on the Rights of 

Persons with Disabilities

Optional Protocol to the 
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Children represent around a quarter of all migrants worldwide. Children migrate for various reasons: to escape 
violence	and	conflict,	to	offset	insecurity	about	their	future,	or	to	be	reunited	with	family	in	the	country	of	destination.	
They migrate alone or with family members, and some are separated during the course of migration. Without 
regular status and the protection that comes with it, children on the move are particularly vulnerable to exploitation, 
violence and abuse. The unknown social and cultural environment, as well as their age and level of development, 
often make it impossible for children to be aware of and assert their rights. 

Rather than regain control of migration movements by opening regular, safe and cheap channels for migration, States 
continue to erect walls, use barbed-wired fences and take severe deterrence measures, such as systemically detaining 
migrants, including children. States resort to a wide range of reasons to justify the detention of migrants: health and 
security screening, identity checks, preventing absconding and facilitating removal. In transit as well as in destination 
countries, the experience of migrant children is too often linked to their status as migrants rather than to their age.

The Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights both proclaim the 
right to liberty and security of person. This right applies to everyone subject to the jurisdiction of a State and to all forms 
of detention, including for immigration purposes. In order not to violate the right to liberty and security of a person, as 
well as to protect against arbitrariness, the detention of migrants must be legally prescribed, necessary, reasonable and 
proportionate. Freedom should be the default position for migrants, as it is for citizens and legal residents. 

Most of the time, detention serves the sole purpose of deterrence, a practice counter to Immanuel Kant’s 
categorical imperative: “Act in such a way that you treat humanity, whether in your own person or in the person 
of any other, never merely as a means to an end, but always at the same time as an end” (Groundwork of the 
Metaphysic of Morals). This dictum sits at the root of our contemporary human rights doctrine.  

In addition to the general human rights framework described above, children are entitled to the protection afforded 
to them by the Convention on the Rights of the Child (CRC),	which	is	the	most	ratified	UN	human	rights	treaty,	
lacking	only	one	ratification	in	the	whole	of	UN	membership.	The	CRC	proclaims	that	“no	child	shall	be	deprived	
of his liberty arbitrarily” (Article 37(b)), and “in all actions concerning children, whether undertaken by public or 
private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of 
the child shall be a primary consideration” (Article 3). 

Detention for administrative purposes can never be in the best interests of a child, as the UN Committee on 
the Rights of the Child rightly concluded in 2012. It harms their physical and psychological well-being and has 
adverse effects on their development. It might aggravate trauma experienced in the home or transit country, and 
the constant control and surveillance may be very disturbing for a child, increasing already high levels of mental 
distress. Separation from community and the outside world leads to an increased sense of isolation. The often poor 
hygienic conditions and unbalanced diet have negative consequences on physical well-being and development. 
Frequently, children and adults are detained together, leading to physical and sexual violence and abuse, while 
disrespectful staff may further exacerbate feelings of humiliation.

Foreword
François Crépeau 
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Unaccompanied children should never be detained purely on the basis of their migration or residence status, or 
lack thereof, nor should they be criminalized solely for reasons of irregular entry or presence in the country, as 
irregular	migration	is	not	a	crime.	Unaccompanied	children	should	be	treated	as	children	first	and	placed	in	the	
alternative care system, either family-type or institutional care. Under no circumstances should they be left on their 
own, as such neglect leaves them vulnerable to violence. States should systematically appoint an independent and 
competent	guardian	as	soon	as	the	unaccompanied	or	separated	child	is	identified,	and	maintain	such	guardianship	
arrangements until the child has either reached the age of majority or has permanently left the jurisdiction of the State. 
It is important that the guardian not only take care of administrative processes related to immigration status, but that 
he or she advocate for the child’s rights and best interests in all aspects of life, including by preventing detention.  

The	detention	of	children	with	their	parents	is	often	justified	by	States	using	Article	9	of	the	CRC,	which	states	that	
children shall not be separated from their parents against their will. However, Article 2 of the CRC provides that children 
shall not to be punished for the acts of their parents, legal guardians or family members.  Hence, not only may the 
detention of children violate the “best interests” principle, but it may also violate their right to not be punished for the acts 
of their parents. I have personally observed families detained in the same detention centre, but separated, absurdly, into 
three groups (women, girls and infants; male teenagers; adult males), with only one daily hour of common family time.

A decision to detain migrant families with children should therefore only be taken in extremely exceptional 
circumstances; all families with children should be offered alternatives to detention. Such non-custodial measures 
may include registration requirements, deposit of documents, reasonable bond/bail or surety/guarantor, reporting 
requirements, and case-management/supervised release. 

When applying alternatives to detention, States need to make sure they respect children’s rights, including to 
education, to the enjoyment of the highest possible standard of health, to an adequate standard of living, to rest, 
leisure and play, to practise their own religion and to use their own language. 

In conclusion, children, whether unaccompanied or travelling with their family, should never be detained for the 
sole reason of their administrative status or that of their parents, as detention can never ever be in their best 
interests. Irregular migration is not a crime and extremely few of those children present any danger to society. 
Children	should	be	treated	as	children	first,	and	non-custodial	alternatives	to	detention	should	be	offered	to	all	such	
unaccompanied children and to families with children. The question for all decision-makers, up to the Minister, to 
ask themselves is: “Would I accept that my child be treated thus?”

A well-researched and -considered report such as this one, which permits access to the voices of children and 
highlights the threats that administrative detention poses to their health and well-being, is essential. Policy- and 
decision-makers should heed the call.

François Crépeau

United Nations Special Rapporteur on the Human Rights of Migrants 
Director of the Centre for Human Rights and Legal Pluralism
Hans & Tamar Oppenheimer Chair in Public International Law
McGill University, Faculty of Law

August 2016
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SUMMARY



Over the past several years, Canada has held hundreds of children in immigration detention. These include 
children from Syria and other war-torn regions, as well as children with Canadian citizenship who are not formally 
detained but live in detention facilities with their parent(s) as de facto detainees. Some children are held in solitary 
confinement.	Children	who	live	in	detention	for	even	brief	periods	experience	significant	psychological	harm	that	
often persists long after they are released. 

Where children are spared detention, they are often separated from their detained parents and, as a result, 
experience similarly grave mental health consequences.  

Canada’s current practices relating to immigration detention of children are in violation of its international legal 
obligations. The foundational principle of the best interests of the child — enshrined in the Convention on the 
Rights of the Child — should become a primary consideration in all detention-related decisions affecting children. 
Currently, the best interests of the child are inadequately protected.

This	report	uncovers	the	deficient	legal	underpinnings	and	detrimental	practical	implications	of	child	immigration	
detention in Canada, and provides recommendations for ensuring that Canada’s immigration detention regime 
complies with its domestic and international legal obligations. In doing so, this report builds upon years of 
advocacy by refugee and child rights groups in Canada that have called on the government to ensure that 
children’s best interests are a primary consideration in decisions affecting them, and ultimately, to end child 
detention and family separation.
 

***

Life in immigration detention is woefully unsuited for children. Immigration Holding Centres (IHCs) are medium-
security facilities in which children and families are subject to constant surveillance, frequent searches, and 
restricted mobility within the facility. These measures severely constrain detainees’ liberty and privacy, leading to 
particularly detrimental effects on children in detention. Family separation within IHC facilities means children have 
limited opportunity to interact with their fathers or other male family members. Education in IHCs is inadequate due 
to inconsistent frequency and quality, and recreational activities are scarce. Children living in IHCs also have few 
opportunities to socialize and develop friendships with other children of the same age. In the stressful conditions 
of detention, pervasive under-stimulation and boredom create a sense of deprivation and powerlessness among 
children, often resulting in lasting mental health issues.

Research shows that living in immigration detention causes serious psychological harm to children. Children who 
have lived in detention experience increased symptoms of depression, anxiety, post-traumatic stress, and suicidal 
ideation. Many also experience developmental delays and behavioural issues. These mental health consequences 
often persist long after the children have been released, affecting their adjustment to life post-detention. As 
such, living in detention is never in the best interests of children, and detention should therefore be avoided. This 
principle	is	firmly	established	in	international	law.	Canada	is	not	living	up	to	these	standards.

Summary
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SUMMARY

While the best interests of the child necessitate alternatives to detention, family separation is not an acceptable 
alternative. Child detention cannot be remedied simply by detaining parents without their children, a practice 
that may expose children to apprehension by child protection services. Research bears out the obvious: family 
separation	causes	significant	psychological	distress,	and	may	contribute	to	post-traumatic	stress	and	other	
emotional	difficulties	for	both	children	and	their	parents.	Family	separation	for	the	purposes	of	immigration	
detention is never in the best interests of children. 

The principle of the best interests of the child thus requires consideration of the harms that result both from 
detention and from family separation. In other words, the best interests of the child and family unity must be treated 
as twin principles. Viable alternatives to detention and family separation must involve less restrictive community-
based arrangements that allow children to reside with their parents. These arrangements include reporting 
obligations,	financial	deposits,	guarantors,	electronic	monitoring,	third-party	risk	management	programs	and,	in	
extraordinary circumstances, open accommodation centres.

Community-based alternatives to detention avoid the detrimental psychological effects of living in detention and 
family	separation,	while	continuing	to	serve	immigration	control	objectives.	Such	alternatives	allow	for	the	dignified,	
humane, and respectful treatment of children and families, and facilitate the protection of their fundamental rights. 
They are also more cost-effective than either detention or family separation. Authorities can ensure a high rate of 
compliance when migrants are treated with dignity, understand their rights and duties, receive adequate material 
support, as well as case management and legal services early and throughout the process. 

Community-based alternatives involve less onerous restrictions than detention and family separation; however, 
such arrangements still constrain the liberty of children and families. As such, community-based alternatives 
must be tailored to the circumstances of each case, and only used where unconditional release is determined 
to be inappropriate.

***

Recent initiatives by Canada’s federal government and the Canada Border Services Agency (CBSA) indicate a 
strong willingness to reform the immigration detention regime, with a particular view to protecting children and 
addressing mental health issues. The government has also expressed an intention to engage extensively with 
non-governmental organizations and other civil society stakeholders in the process of revising relevant policy 
and designing new programs. The International Human Rights Program (IHRP) is supportive of these efforts, and 
welcomes the opportunity to collaborate further in order to ensure that Canada is meeting its international human 
rights obligations. 





INTRODUCTION



Statistical	records	of	children	living	in	immigration	detention	in	Canada	are	scarce.	However,	fi	gures	obtained	by	
the International Human Rights Program (IHRP) through access to information requests indicate that, between 2010 
and 2014, an average of 242 children were detained each year, although these numbers have decreased in the last 
two years within this period.2	Nevertheless,	these	fi	gures	are	an	underestimate	because	they	do	not	account	for	all	
children who are not subject to formal detention orders, but are still living with their parents in detention as de facto 
detainees. In 2014–2015, de facto detained children spent, on average, nearly three times as long in detention as 
children under a formal detention order.3 Some of these de facto detainees are children with Canadian citizenship.4 

Figure 1: Children in Canadian immigration detention come from all areas of the world.5
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“If we fail in our duty of care to the smallest and most vulnerable among us, 
then we fail the most basic test of justice and compassion.” 
— Minister of Public Safety and Emergency Preparedness, Ralph Goodale1
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Figure 2: Children of all ages are held in immigration detention in Canada.6  These figures do not account for all children who are not 
subject to formal detention orders, but are still living with their parents in detention as de facto detainees. 

Although the applicable legislation and policy guidelines provide for special considerations regarding children 
in the context of immigration detention, the best interests of the child are inadequately accommodated. This is 
the case whether or not children are subject to formal detention orders. Children who are not themselves subject 
to formal detention orders, but whose parents are detained, face the awful choice between separating from their 
parents, or living in detention with their parents as de facto detainees. Where detained parents elect to spare their 
children from detention, they are released to other family members, if possible, or to a child protection agency.7 
However, even where children remain in Immigration Holding Centres (IHCs) with their detained parents, family 
separation is not entirely preventable: children must live separately from their fathers because the family rooms are 
restricted to mothers and children.8 Accordingly, children live with their mothers in detention, and may only visit their 
fathers for a short period each day.9 Both detention and family separation have profoundly harmful mental health 
consequences, and neither option is in a child’s best interests.10 

The United Nations Committee on the Rights of the Child (CRC Committee) has repeatedly criticized Canada, most 
recently in 2012, for its child detention practices.11 In particular, the CRC Committee expressed grave concern 
over	the	scale	of	child	detention	in	Canada,	and	the	ongoing	failure	of	Canadian	immigration	officials	to	adequately	
consider the best interests of children.12 The United Nations High Commissioner for Refugees (UNHCR) has 
selected Canada as one of 12 countries to participate in its Global Strategy Beyond Detention program, which is 
aimed at ending immigration detention of asylum seekers and refugees, and children in particular.13

In response to criticism of Canada’s immigration detention practices, Minister of Public Safety and Emergency 
Preparedness, Ralph Goodale, has expressed a commitment to “avoid housing children in detention facilities, 
as much as humanly possible.”14 It is crucial, however, that family separation is not instituted as an alternative 
to detention. The practice of detaining parents without their children is not an acceptable alternative to housing 
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children	in	detention	facilities	because	family	separation	also	inflicts	serious	psychological	harms	on	children.	The	
principle	of	family	unity	is	firmly	established	in	the Convention on the Rights of the Child (CRC).15 As such, prohibiting 
both child detention and family separation must be viewed as twin principles. In order to meaningfully accommodate 
the best interests of the child, alternatives to detention should allow children to live in the community with their parents.  

     

VOICES FROM THE INSIDE: 
Kimona and Delano*
By November 2015, Kimona and her 4-year-old 
son, Delano, had been detained at the Toronto IHC 
for six months.16 According to Kimona, Delano was 
constantly preoccupied with leaving detention. “He 
would ask me every day, ‘Where is the door to go? 
How do I get out?’” Kimona was concerned about 
the effect of detention on Delano’s emotional and 
behavioural development. She explained that her son 
had become “angry about everything”; he said that he 
was “locked in these walls.” He did not sleep well and 
cried during the night. Delano had not received any 
psychiatric care or psychosocial support to help him 
cope with his anger and deteriorating mental health. 

Kimona was also concerned about her son’s nutrition; 
he	ate	 few	vegetables,	had	 lost	a	significant	amount	
of weight since entering the IHC and frequently 
complained about being hungry. Delano had many 
food allergies and it took months for the IHC to provide 
him with suitable and adequate nutrition. 

Kimona reported that the IHC provided inadequate 
educational and recreational opportunities. According 
to Kimona, a teacher attended the IHC three times a 
week to teach children of disparate ages — from 4 to 
19	years	of	age.	Kimona	and	Delano	were	only	allowed	

to go outside for short periods of time, where Delano 
was able to play on a few pieces of old playground 
equipment located in austere concrete surroundings. 
Given the facility’s tight control on detainees’ mobility, 
Delano was forced to share the outdoor space with 
others whose behaviour was compromised by the 
same	stressful	conditions	of	confinement	and	who,	as	
a result, may have posed a danger to young children. 
Kimona recounted an incident in which an adolescent 
detainee pushed Delano to the ground. 

“This is no life for a child,” Kimona explained. “He’s 
suffering and he’s not doing the things he should be 
doing: just being free on the grass, kicking a ball, 
whatever. Just not staying here.”

Kimona and Delano have since been deported 
from Canada.

*The individuals’ names have been changed to protect their identities.
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UNDER REVIEW: National Immigration Detention Framework
Canada Border Services Agency (CBSA) is in the midst of designing a National Immigration Detention 
Framework, the key components of which are: Partnerships, Alternatives to Detention, Mental Health and 
Transparency.17	Specifically,	CBSA	has	outlined	plans	to	reform	the	immigration	detention	program	to:	

Increase the availability of effective alternatives to detention; 
Reduce the use of provincial jails for immigration detention by making safe, higher quality, 
federally	operated	facilities	specifically	designed	for	immigration	purposes	more	readily	
accessible, thus avoiding, to the extent possible, intermingling of immigration/refugee cases with 
criminal elements; 
Eliminate the detention of minors, except in the most limited and exceptional circumstances in 
detention facilities; 
Enhance the health, mental health and other human services available to those detained; 
Maintain access to detention facilities for agencies such as the United Nations High 
Commissioner for Refugees (UNHCR), the Canadian Red Cross, legal and spiritual advisers, and 
others who provide support and counselling; and 
Achieve greater transparency, including effective independent scrutiny and review of all CBSA 
operations	and	proper	responses	to	any	specific	complaints	about	officers	or	facilities.18

-
-

-

-
-

-

During the drafting of this report, the IHRP engaged in extensive discussions with CBSA regarding the 
report’s	findings	and	recommendations.	CBSA’s	responses	are	included	throughout	the	report	in	UNDER 
REVIEW sections, as well as in Appendix A.

INTRODUCTION
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Child Detention Practices in Canada
Detention in Ontario and Québec: Immigration Holding Centres

Children are generally detained in one of two IHCs — located in Toronto and Laval — designed to accommodate 
long-term stays.19 These facilities resemble medium-security prisons,20	with	significant	restrictions	on	privacy	and	
liberty,	inadequate	access	to	education,	insufficient	recreational	opportunities	and	poor	nutrition.	While	primary	
medical care is available at the IHCs, counselling services and mental health support are not provided.21

Detainees are under constant surveillance and their daily routines are controlled by strict schedules and rules, the 
breach of which may result in suspension of privileges or transfer to a more secure facility.22 Detainees are required 
to wake up and eat meals at designated times.23 They are prohibited from closing their cell doors, sometimes even 
at night.24  This	restriction	not	only	deprives	detainees	of	privacy,	but	also	makes	sleeping	difficult	due	to	the	constant	
light and noise from the hallways.25 Some detainees have characterized these sleep disruptions as abusive.26 
Detainees, including children, are subject to body searches each time they leave and re-enter the building,27 and they 
may only move between different sections of the IHC if escorted by a guard.28 Children are detained with their mothers 
in a separate wing from their fathers, and family visits are generally limited to short periods of time each day.29 

Children detained at IHCs do not have access to adequate education. The UNHCR Detention Guidelines provide 
that “[c]hildren, regardless of their length of detention or stay, have a right to access at least primary education,” 
which should preferably take place off-site at local schools that have superior resources and opportunities for 
children to socialize.30 However, CBSA is only “committed in providing education after seven days [of detention] 
for school age children,” at the IHC (rather than off-site).31 In addition, there is no clear guideline detailing the 
level, quality or frequency of education to be provided.32 Families held at one IHC reported that the few hours of 
second-language tutoring provided to their children did not constitute “real school.”33 Furthermore, educational 
opportunities are only made available to children within particular age groups.34

Children are also limited in their recreational activity, particularly because they often lack the opportunity to interact 
with other children.35 Interviews with families and children detained at IHCs revealed that “there was little to do in 
the IHC,” and boredom was “pervasive.”36 Although outdoor recreational areas are available at both the Toronto 
and Laval IHCs,37 detainees at the Toronto IHC reported that the yard only contained some old playground toys on 
a concrete surface.38 Indoor recreational opportunities for children are generally limited to sedentary activities, such 
as watching television.39 Furthermore, children often do not have the opportunity to socialize with children their 
own age and, unable to interact with children outside the detention facility, they are limited to exceedingly transient 
friendships.40 

IHC conditions may also endanger children’s health. In the Laval IHC, the Canadian Red Cross Society reported 
problems with the heating system, lack of air conditioning, and traces of mold and mildew.41 In Toronto, detainees 
reported a lack of ventilation and poor air quality, causing some of the children to suffer regular nosebleeds.42 
Mothers detained at the Toronto IHC also expressed concern about inadequate nutrition provided to their children, 
especially in the case of infants.43
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CHILD DETENTION PRACTICES IN CANADA

Detention in IHCs is woefully unsuited for children, whether they are under a formal detention order or 
accompanying their detained parents as de facto detainees. The constant and invasive surveillance, strict 
schedules and pervasive under-stimulation transform “daily life into an experience of deprivation and 
powerlessness.”44 Furthermore, from the perspective of children, the circumstances of detention invoke a 
perception	of	adult	figures	as	“either	powerless,	anxious,	and	without	a	capacity	to	be	protective	(in	the	case	of	
parents), or unpredictably oscillating between warmth and a cold-rejecting stance (in the case of the guards).”45 
Taken together, it is the fact of detention — not merely the conditions of detention — that is fundamentally harmful to 
children’s well-being. 

In reforming the immigration detention system, Minister Goodale noted that one of the Ministry’s objectives is to “enhance 
the health, mental health and other human services available to those detained.”46 However, the amelioration of detention 
conditions and services for detainees must not diminish efforts to eliminate detention of children, and reduce the scope 
of immigration detention in general. Detention is inherently harmful to both children and adults. 

VOICES FROM THE INSIDE: Hasan and Mohammed*  
In 2012, Hasan and Mohammed were 5 and 6 years old 
when they were detained with their parents, who had 
been in the process of appealing their rejected asylum 
claim.47	The	parents	had	fled	to	Canada	after	their	eldest	
son was kidnapped and presumed murdered because 
of the family’s religious association. Mohammed and 
Hasan were born in Canada and, as Canadian citizens, 
they were not subject to the detention order, but 
accompanied their parents in detention to avoid being 
separated from them. 

The parents were arrested during a routine immigration 
meeting with CBSA. It was a highly traumatic experience 
for the boys, particularly because in 2011, they witnessed 
CBSA	 officers	 arresting	 their	 father	 when	 he	 went	 to	 a	
hospital after a car accident. He was handcuffed and 
shackled	in	front	of	the	children	and	detained	for	five	days.	
When	 CBSA	 officers	 arrested	 the	 parents	 a	 year	 later,	
Hasan tried to resist and was physically forced into the van 
taking the family to the IHC. 

According to the boys’ mother, during the brief period of 
detention, the children were frightened by the guards, 
appeared	anxious,	had	difficulty	sleeping	and	ate	little.	
However, the most concerning symptoms emerged 
after, and as a result of, detention. In particular, both 
boys	developed	difficulty	separating	from	their	parents.

Hasan’s	 significant	 anxiety	 made	 it	 difficult	 for	 him	
to attend school for a month following the family’s 
detention. He worried that he would be “taken away” 
to detention again, and became frightened of police 
cars, authorities in uniform, and vans. He became 
particularly scared of the building where the family 
attended their weekly reporting obligations. Hasan 
remained anxious about such reminders of detention 
for nearly two years. He became irritable, explosive 
and easily aggressive, which affected his interactions 
with peers. According to his mother, since the family’s 
detention, “Hasan is not the same person.” 
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Mohammed developed distressing symptoms amounting 
to selective mutism. His school performance suffered 
because he stopped speaking with adults and refused 
to participate in classroom activities. Although his 
symptoms improved somewhat after a year, he remained 
excessively shy and his parents worried that this would 
affect his academic performance. Mohammed also 
had	difficulty	 falling	asleep	because	he	was	 “afraid	 to	
close his eyes.” When he did manage to fall asleep, 
he had nightmares in which he was running to save his 
mother after someone had grabbed her from behind. 
He often talked and cried in his sleep. Mohammed also 
developed a fear of institutional buildings, particularly 
the health-care centre where the family was seeking 
psychological support. 

VOICES FROM THE INSIDE: Hasan and Mohammed*  

The clinicians who interviewed the family two years 
after their detention noted the multiple stressors that 
Hasan and Mohammed faced, including “their mother’s 
high levels of distress, the threat of deportation, school 
difficulties,	 and	 the	 awareness	 of	 their	 elder	 brother’s	
disappearance and possible murder.” However, the 
boys’ functional decline following detention suggests 
that this experience was itself traumatic and exacerbated 
pre-existing sources of stress. 

*The individuals’ names have been changed to protect their identities.

Detention Outside of Ontario and Québec: Correctional Facilities 

Child detention practices vary considerably among regions across Canada. Outside of Ontario and Québec, 
families and children are detained in facilities that are even less suitable. In British Columbia, where the IHC is 
designed to hold detainees only for a maximum of 48 hours,48 families and children have been detained for longer 
periods.49	The	Canadian	Red	Cross	Society	confirmed	that	this	is	inappropriate,	especially	for	children.50 Where 
IHCs are unavailable, families and children may be detained in provincial correctional facilities, such as the Calgary 
Young Offender Centre and the Burnaby Youth Custody Services.51 Between 2010 and 2014, an average of 11 
children were held in non-IHC facilities each year.52 The majority of these children were held in police stations and 
correctional facilities, which are not designed to accommodate immigration detainees or children.53 Conditions of 
confinement	and	intermingling	with	criminal	detainees	in	these	facilities	lead	to	even	greater	deprivations	of	liberty	
than at the IHCs in Ontario and Québec, and British Columbia’s short-term IHC facility.54

While	the	IHCs	in	Ontario	and	Québec	may	provide	more	favourable	conditions	of	confinement	than	facilities	
in the rest of Canada, the availability of IHCs seems to increase instances of child detention. Figures obtained 
by	the	IHRP	through	access	to	information	requests	indicate	that	in	2014,	96%	of	detained	children	were	held	
in Ontario and Québec.55 Although the migrant populations into Ontario and Québec are larger than in other 
provinces,56 the disparate rates of child detention across the country may be the result of designated detention 
infrastructure in Ontario and Québec. The fact that long-term IHCs exist may make it more likely that CBSA 
officers	and	Immigration	Division	adjudicators	interpret	standards	differently	and	apply	discretion	inconsistently,	
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leading to greater instances of child detention in Ontario and Québec. A 2010 CBSA Evaluation Study on its 
Detentions and Removals Program stated that:

CHILD DETENTION PRACTICES IN CANADA

…	in	the	Pacific	Region,	minors	there	are	generally	released	with	one	parent	while	the	other	parent	
is held in detention, or they are transferred to the care of child and family services. CBSA staff in 
the Atlantic and Prairie regions indicated they were extremely unlikely to detain minors or persons 
with mental health issues or other special needs, drawing instead on community agencies and 
resources where possible to take care of them during immigration processes and hearings.57

Figure 3: In 2014, the vast majority of children in immigration detention were held in Ontario and Quebec.58

Minister Goodale has expressed a commitment “to reduce the use of provincial jails for immigration detention by 
making	safe,	higher	quality,	federally	operated	facilities	—	specifically	designed	for	immigration	purposes	—	more	
readily accessible.”59 However, the above CBSA report suggests that where IHCs are unavailable, adjudicators 
rely more heavily on community-based arrangements. Accordingly, added infrastructure may in fact be counter-
productive to reducing the detention of children and families. Instead, the government’s priority should be to 
increase investment in community-based programs that could drastically reduce child detention.

CHILDREN IN DETENTION BY REGION, 2014

Other

Ontario

British Columbia

Québec

72%

24%

3%

1%
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Children in Solitary Confinement 

Solitary	confinement60 constitutes physical and social isolation for at least 22 hours per day.61 Even brief periods 
of	solitary	confinement	cause	serious	psychological	harm	and	the	“health	risks	rise	with	each	additional	day	spent	
in such conditions.”62 The consequences are particularly detrimental for children, who experience time in solitary 
confinement	differently	from	adults:	a	few	days	may	feel	like	several	weeks.63 Sensory deprivation and social 
isolation have a profound impact on children’s brain development.64

In	early	2016,	two	16-year-old	boys	were	held	in	solitary	confinement	—	in	one	instance,	for	three	weeks	—	at	
the Toronto IHC.65 Given the inadequate statistical records, it is not clear how often children are placed in solitary 
confinement.	According	to	CBSA	policy,	unaccompanied	children	are	“generally	released	to	family	members	or	to	a	
child protection agency.”66 However, the National Standards and Monitoring Plan for the Regulation and Operation 
of CBSA Detention Centres provides that where unaccompanied minors are detained, “if under the age of 18, they 
should not be kept with detained adults.”67 According to psychologist Janet Cleveland, who has studied the effects 
of detention at IHCs on children’s mental health, 

CHILD DETENTION PRACTICES IN CANADA

When unaccompanied minors are detained, they are routinely held in segregation. This is due to 
the fact that they must be kept separate from adult detainees, in principle for their own protection. 
… There is a kind of systemic double bind when detaining unaccompanied minors: either they are 
mingled with adults who are not family members (a potential risk) or, worse yet, they are placed in 
solitary	confinement.68

UNDER REVIEW: Segregation for Protection
CBSA stated that it “only seek[s] to segregate persons where it is necessary to ensure the safety of the person 
concerned,	where	a	specific	security	risk	needed	to	be	mitigated,	or	where	it	is	specifically	requested	by	the	
person concerned.”69 However, CBSA is conducting a comprehensive review of its regulations and policies 
pertaining to the Detention Program, and “the review will look at, among other things, the topic of isolation.”70  

International	law	resolutely	prohibits	solitary	confinement	of	children.	The	United	Nations	Special	Rapporteur	on	
Torture	has	stated	that	subjecting	children	to	solitary	confinement	for	any	length	of	time	constitutes	a	violation	of	the	
International Covenant on Civil and Political Rights and the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment.71 Similarly, the CRC Committee, the body charged with providing authoritative 
guidance	on	the	binding	content	of	states’	obligations	under	the	CRC,	has	stated	that	solitary	confinement	should	
be “strictly forbidden” for children.72 Consistent with these principles, several European countries have adopted a 
complete prohibition against the detention of unaccompanied children.73 
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VOICES FROM THE INSIDE: Mohammed*

CHILD DETENTION PRACTICES IN CANADA

In February 2016, 16-year-old Mohammed arrived alone 
at the Canada–United States border at Fort Erie, Ontario, 
hoping to seek asylum in one of the only countries in 
the world welcoming Syrian refugees.74	After	fleeing	war-
torn Syria to Egypt, Mohammed’s Egyptian residency 
permit expired.75 Fearing that he may be deported back 
to Syria, Mohammed’s parents sent him to Canada, 
where he has extended family.76

However, what Mohammed experienced was far from 
welcoming. Upon arrival at the Canadian border, CBSA 
officers	took	Mohammed	into	custody	and	placed	him	in	
solitary	confinement	for	three	weeks	at	the	Toronto	IHC.77 
CBSA ordered that Mohammed be deported back to 
the United States, a country in which he had no family, 
and where there was no certainty as to his future.78 The 
United States is the only country in the world that has 
yet to ratify the CRC;79 within its borders, children are 
routinely subjected to immigration detention.80  

During his time in Canadian immigration detention 
awaiting deportation to the United States, Mohammed 
was not able to contact his family and was allowed 

outside for only 30 minutes a day.81  “Canada 
government brings many people from Syria, Jordan 
and Lebanon, Turkey, but I am coming here, and they 
don’t accept me,” he said. “Three weeks in detention, 
I’m feeling sad, and I cry all the time. The room, the iron 
on the windows, I’m afraid.”82

Human rights advocates have called this case 
“outrageous,”83 “an inexcusable travesty,”84 and “out of 
step with the new government’s pledge to make Canada 
a more welcoming place for refugees.”85 After CBSA 
initially delayed his deportation by a week, Mohammed 
was temporarily released to a community organization for 
refugees, where he received shelter and support.86 Days 
before Mohammed was due to be deported, Minister of 
Immigration, Refugees and Citizenship, John McCallum, 
intervened in the case, and approved Mohammed for 
permanent residency based on humanitarian and 
compassionate grounds.87  

*The individual’s name has been changed to protect his identity.

Given the “systemic double bind” facing unaccompanied children in detention — namely, they are either 
co-mingled	with	non-family	adults	or	placed	in	solitary	confinement	—	unaccompanied	children	should	not	
be detained. In order to abide by its international law obligations and effectively ensure that children are 
not	subjected	to	solitary	confinement,	Canada	should	enact	a	statutory	prohibition	against	the	detention	of	
unaccompanied children. 
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The detrimental effects of immigration detention on children’s mental health have been extensively documented 
worldwide.88 Unfortunately, Canadian researchers have severely limited opportunities to conduct studies on the 
subject because they have had little access to immigration detainees held in IHCs or correctional facilities.89 Only a 
few Canadian studies on the mental health of immigration detainees are available. Nevertheless, those studies have 
confirmed	that	detained	children	experience	“high	rates	of	psychiatric	symptoms,	including	self-harm,	suicidality,	
severe depression, regression of milestones, physical health problems, and post-traumatic presentations.”90 
Younger children in detention also experience developmental delays and regression, separation anxiety and 
attachment issues, and behavioural changes, such as increased aggressiveness.91 One of the few Canadian 
studies	to	date	confirmed	that	“immigration	detention	is	an	acutely	stressful	and	potentially	traumatic	experience	for	
children.”92 The same research shows that family separation also has severe detrimental psychological effects on 
children.93 As such, neither detention nor family separation account for the best interests of the child. 

In “Asylum-Seeking Children’s Experiences of Detention in Canada,” researchers from McGill University reported 
findings	from	interviews	with	20	families,	including	children	ranging	from	infants	to	teenagers,	who	were	held	in	
the Toronto and Laval IHCs.94 The study found that children who were detained with their parents were severely 
affected	by	detention.	Children	reacted	to	confinement	with	“extreme	distress,	fear,	and	a	deterioration	of	
functioning,” exhibiting a range of symptoms both during detention and after release.95 Parents reported that, 
while in detention, their children became aggressive and commonly exhibited symptoms of separation anxiety 
and	depression,	as	well	as	difficulty	sleeping	and	loss	of	appetite.96 Following release from detention, children 
continued to experience emotional distress for months, including separation anxiety, selective mutism, sleep 
difficulties	and	post-traumatic	symptoms.97 Several children developed a fear of symbols of authority (such as 
uniforms, police vehicles and institutional buildings) and their academic performance deteriorated.98

At the time of the interviews, the average length of detention was 56.4 days, but the median length was 13.5 
days.99 The relatively brief period of detention in the majority of cases makes the severity of the resulting psychiatric 
symptoms particularly alarming.100

A study of children in immigration detention in the United Kingdom found similar results.101 Researchers interviewed 
11 children and found that they were “disorientated, confused and frightened by the detention setting,” and that 
they exhibited symptoms of depression and anxiety.102 Many also experienced sleep problems, eating problems 
and somatic symptoms, such as headaches and abdominal pains.103 Parents reported that their detained children 
showed	high	levels	of	emotional	and	behavioural	difficulties,	including	problems	in	peer	relationships,	hyperactive	
behaviour and conduct problems, despite having been well-behaved prior to detention.104

Children are also impacted by the effects of immigration detention on their parents’ mental health. Studies 
in Canada and other Western countries have shown that adult asylum-seekers who are detained for even a 
brief period experience higher levels of depression, anxiety and post-traumatic stress than those who are not 
detained.105 Research shows that detained parents also exhibit high levels of psychological distress106 and suicidal 



24

ideation, with some detainees reporting that “it would be better if they were dead.”107 There is extensive literature 
indicating that children of parents with poor mental health are more likely to experience behavioural problems and 
psychiatric illnesses, including depression, anxiety and substance dependence.108 Accordingly, the adverse effect 
of detention on parents’ mental health is another pathway by which immigration detention harms children.

Family separation also has detrimental effects on children’s mental health. In the McGill study, 14 of the 20 families 
interviewed experienced separation in the course of detention,109	causing	children	significant	distress.110 In cases 
where parents were detained without their children, although visitation hours were accommodated, some children 
were so distressed by the conditions of the visits (especially being searched by the guards) that parents decided 
that it was better for their children not to visit them.111	Being	separated	from	their	parents	had	a	significant	and	
lasting emotional toll on the children involved, particularly in families that had experienced traumatic separation 
before	fleeing	to	Canada.112 The researchers concluded that the “separation of families is not in children’s best 
interests.”113 In fact, “state-imposed separation of children from their detained parents is usually even more 
detrimental than allowing them to stay with their parents” (emphasis added).114 These results align with research 
findings	in	the	United	States,	which	indicated	that	children	who	were	separated	from	their	detained	parents	
experienced	significant	changes	in	behaviour,	including	increased	aggression	and	withdrawal.115

Children’s mental health also suffers when only one of their parents is detained. A study from the United States 
found that parents whose spouses had been detained experienced symptoms of depression and anxiety, as well as 
feelings of hopelessness and worthlessness.116 These symptoms were “exacerbated by stress and worry over their 
inability to provide for their children, prolonged separation from spouses … and uncertainty over whether and when 
they and/or their spouses might be deported.”117 Family separation is detrimental to parents’ mental health thereby 
also harming children’s well-being.

The best interests of the child cannot be meaningfully accommodated where immigration detainees face the option of 
either subjecting their children to de facto detention or separating from them. Deciding between these alternatives is 
effectively a choice between modalities for the production of grave mental health consequences. It is never in the best 
interests of children to be separated from the care of their parents or to live in immigration detention. 

MENTAL HEALTH CONSEQUENCES OF FAMILY SEPARATION AND CHILD DETENTION 

UNDER REVIEW: Diversity and Mental Health Training
Training is a key aspect of the National Immigration Detention Framework. According to CBSA, “[d]iversity and 
cultural awareness training is mandatory for security personnel who interact with immigration detainees on a 
daily basis.”118	While	mental	health	training	—	specifically,	identification	of	mental	health	issues	and	suicide	
prevention — is required for contract security personnel and CBSA employees working at IHCs, CBSA noted 
that	it	is	refining	its	policy	“to	ensure	consistency	of	program	delivery	through	a	comprehensive	training	plan.”119  
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IN FOCUS: Sandplay and Stories 

In a recent study on children’s experiences in immigration 

detention, researchers from McGill University explored 

the perspectives of younger children using a method 

called “sandplay.”120 Researchers provided children 

with a miniature sand box (or sand tray) and a variety of 

figurines, including people, furniture, houses, vehicles, 

animals and religious symbols. They then asked the 

children to “create a world in the sand,” and prompted 

them to “tell the story of this world.” 

The study included 10 children between the ages of 3 

and 12 years. Five of the children were in detention at the 

time of the study and the rest participated in the study 

after they had been released. 

Psychiatrist Rachel Kronick explained that the sandplay 

method is particularly appropriate in this context because 

direct questioning about trauma and detention would be 

too frightening for the children and their parents may view 

such questioning as inappropriate. In addition, children 

often express “what is going on in their interior world” 

through play and imagination. 

“Over all, we saw very high levels of psychological distress 

expressed through the sandplay,” Dr. Kronick explained. 

became merged with stories of captivity and 

confinement. Our interpretation was that 

detention was often triggering past traumatic 

memories and causing a reemergence of 

post-traumatic symptoms. 

In particular, children were showing signs 

of traumatic re-enactment: trauma being 

played out in a repetitive way. Children were 

grappling with imprisonment, confinement, 

and surveillance. Many children told stories 

of people being held captive, being watched, 

being trapped. We also found that children 

were blurring the lines between past trauma 

and the experience of detention. Children told 

stories that would make reference to horrific 

events of the past, and those events almost 

Dr. Kronick noted that the sand tray worlds and stories 

also revealed that children were trying to transform 

some of their traumatic experiences — whether the 

trauma of the past or detention — into something less 

frightening through play. “They were trying to digest 

the frightening things they were experiencing, and 

transform them so that they would be less anxiety-

provoking,” she explained. “Children are resilient in the 

face of trauma, but detention appeared to impede their 

natural capacity to heal.” 
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This sand tray, dominated by symbols of violence, security 

and barricades, was created by a 12-year-old boy while he 

was detained with his mother and older sister. The family’s 

asylum claim was refused and, at the time of the interview 

in 2011, they had been detained at the IHC for seven 

months. The boy appeared to have developed multiple 

psychiatric symptoms during detention. 

“There is a war. [In the war there is] a cowboy; guy with a gun. 

I think that’s the devil. A knight with a horse.” Pointing to a 

figure of a baby underneath a crib overturned like a cage, the 

boy said, “That’s a grave.” 

IN FOCUS: Sandplay and Stories 

All photographs © Rachel Kronick
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“There is a person [my brother] who wants to go outside 

… and he sees a police officer watching him. He [police] 

sees him and he takes him, he captures him.”

The creator of this sand tray was an 8-year-old Canadian-

born girl who was detained at an IHC for 48 hours with her 

parents and two siblings after her parents’ refugee claim was 

refused. While in detention, her father was held in a separate 

men’s section in the facility. After the family was released 

from detention, the child developed selective mutism, an 

anxiety disorder, which persisted for several months.

The girl’s older brother had been kidnapped and 

murdered in the family’s country of origin. Her sand tray 

story merges this previous trauma with the trauma of 

her arrest and detention by CBSA, suggesting that the 

experience of detention had re-traumatized her and 

worsened her post-traumatic symptoms.



IN FOCUS: Sandplay and Stories 
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A 3-year-old boy created this sand tray four months after 

he was released from detention. The boy was detained 

in an IHC with his mother and older sibling for 180 days, 

while his father was separately detained in a correctional 

facility for 210 days. The family was in the process of 

seeking asylum in Canada. Prior to their arrival in Canada, 

the child and his family had witnessed the killing of other 

family members and had been exposed to regular shelling.

“So [the army man] started by shooting the people. They are 

shooting the animals, then they are shooting the people.”



An 11-year-old girl, who had been detained for 30 days at 

an IHC with her parents and younger sister, created sand 

trays both during detention and following release. While in 

detention, her father was held in a separate men’s section 

in the facility. The family experienced religious persecution 

in their country of origin and was in the process of 

seeking asylum in Canada.

The girl created the first sand tray after two weeks in 

detention. The sand tray story depicts the police as 

benevolent figures and the country as protective. 

IN FOCUS: Sandplay and Stories 
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“This house is very good because the police protect it 

… Once family lives here. They are very happy. They are 

free. They want to do everything. They can have a good 

life. … God gave people a safe country. Because before 

the country not safe.”



The girl created the second sand tray after the family 

was released from detention. In her story post-detention, 

the police and fences, once representative of protection, 

became symbols of fear and captivity. This suggests that 

her view of Canada as a safe country was transformed by 

her experience of detention.

IN FOCUS: Sandplay and Stories 
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A 9-year-old girl created these sand trays after her 

family’s refugee claim was accepted and they were 

granted permanent residency. Three years prior 

to the interview, she had been detained with her 

mother and two siblings for seven days for identity 

verification. Unlike the other children’s creations, 

this child’s sand tray contained no representations 

of violence, imprisonment or loss. Instead, she 

decribed her world as a kind of utopia. 

“The flags meant that there is always peace and no 

war, because there are different flags … There is no 

pollution so the animals are free to live anywhere.”
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Legal Basis for Family Separation 
and Child Detention
 
Immigration detention is implemented under the authority of the Immigration and Refugee Protection Act121 
(IRPA) and its Regulations122 (IRPR). The administrative framework sets immigration detention at the intersection 
of two agencies. In general, CBSA administers the initial decision to detain, and the Immigration Division of the 
Immigration and Refugee Board adjudicates proceedings concerning the continuation and termination of detention, 
with the participation of CBSA counsel.123

In addition to the legislation, both CBSA and the Immigration Division rely on policy guidelines that help to interpret 
the relevant provisions.124 The legislation and policy guidelines provide for some special considerations regarding 
children in detention.125 However, there is no general prohibition against the detention of children, nor a limit on 
the	duration	they	can	be	detained.	Furthermore,	the	specific	grounds	for	detention,	as	well	as	the	mechanism	of	
adjudication and enforcement of detention, generally apply to both children and adults.126 For these reasons, it is 
helpful to review the overall legislative framework of immigration detention. 

Decision to Detain: CBSA 

In general, IRPA provides that foreign nationals (including refugee claimants) and permanent residents may be 
detained	where	a	CBSA	officer	determines	that	they	constitute	a	flight	risk	or	a	danger	to	the	public.127 Foreign 
nationals may also be detained where their identity is not established.128	CBSA	officers	may	also	detain	
foreign nationals and permanent residents on entry into Canada if they consider the detention necessary 
for the completion of an examination of their status.129 In addition, individuals may be detained on entry if 
CBSA	officers	suspect	that	they	pose	a	security	risk,	have	violated	“human	or	international	rights,”	or	have	
participated in serious criminal activity or organized crime.130 If it is determined that there are grounds for 
detention,	IRPR	requires	officers	and	adjudicators	to	consider	several	factors	before	making	a	decision	on	
detention or release.131

 
As it pertains to “minor” children, IRPA provides that they are only to be detained “as a measure of last resort, 
taking into account the other applicable grounds and criteria including the best interests of the child.”132 IRPR 
elaborates on this principle by listing the special considerations that apply in relation to the detention of children.133 

Children who are foreign nationals or permanent residents may be formally detained in accordance with the above 
legislative provisions.134	Recent	figures	show	that	the	vast	majority	of	children	detained	under	formal	detention	
orders	are	held	because	they	are	believed	to	constitute	a	flight	risk.	On	average,	86%	of	children	were	detained	on	
this basis each year between 2010 and 2014.135 

According to CBSA policy, children who are not formally detained may “be permitted to remain with their detained 
parents in a CBSA Immigration Holding Centre if it is in the child’s best interests and appropriate facilities are 
available.”136 This practice essentially creates a class of de facto child detainees, including Canadian citizens, 
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who are not subject to a detention order but reside in detention. In order for detained parents to maintain custody 
of their children, and prevent them from being transferred to the custody of another relative or a child protection 
agency, the children must remain in detention as well.

LEGAL BASIS FOR FAMILY SEPARATION AND CHILD DETENTION 
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UNDER REVIEW: Notification Regarding Children in Detention 
CBSA has signed a Memorandum of Understanding with the Canadian Red Cross Society with respect to 
monitoring of detention conditions.137 Part of the agreement requires CBSA to notify the Red Cross, either 
verbally	or	in	writing,	when	a	child	has	been	kept	in	detention	following	the	first	detention	review.138 CBSA 
noted	that	its	notification	protocol	is	currently	under	review.139 

In order to ensure that children’s best interests are meaningfully accounted for, it is imperative that the 
appropriate	organizations	be	notified	as	soon	as	a	child	is	placed	in	a	detention	centre,	whether	or	not	under	a	
formal	detention	order.	To	this	end,	CBSA	officers	should	provide	such	notification	to	the	Refugee	Law	Office,	
Office	of	the	Children’s	Lawyer,	Justice	for	Children	and	Youth,	the	Children	and	Youth	Advocate	and	similar	
organizations outside of Ontario.

Decision to Continue Detention: Immigration Division and CBSA

Following	the	initial	decision	to	detain,	CBSA	officers	may,	at	their	own	discretion,	decide	to	release	detainees	within	
48 hours.140 After this point, detainees are subject to regularly scheduled detention review hearings carried out by the 
Immigration Division, a quasi-judicial tribunal.141 If detention is continued following the initial detention review hearing 
within 48 hours of detention, another hearing is scheduled within a week, and then once a month until the Immigration 
Division grants release.142	CBSA	hearings	officers	participate	in	the	detention	review	hearings	by	representing	the	
Minister of Public Safety and Emergency Preparedness.143  Where a child is subject to a detention review hearing, 
Immigration Division adjudicators are required to designate a person to represent the child.144 

Several	aspects	of	the	detention	review	hearings	place	immigration	detainees	at	a	significant	disadvantage	in	
terms of procedural fairness. The format of detention review hearings is adversarial, but Immigration Division 
adjudicators are “not bound by any legal or technical rules of evidence,” and may rely on evidence that they 
consider “credible or trustworthy in the circumstances.”145 This is not a rigorous evidentiary standard for the 
deprivation	of	liberty,	and	it	makes	it	exceedingly	difficult	for	detainees	to	counter	evidence	that	is	presented	
against them, especially if they do not have legal representation at detention review hearings. Furthermore, 
in	order	to	continue	detention,	adjudicators	must	be	satisfied	on	a	balance	of	probabilities146 that continued 
detention is warranted.147	This	decision	is	made	on	the	basis	of	specific	factors,	one	of	which	is	the	“existence	
of alternatives to detention.”148 However, the best interests of detainees’ children is not explicitly mentioned as a 
pertinent factor in the legislation.149 



Figure 4: In 2013, the percentage of detention review hearings that resulted in a decision to release the detainee varied significantly 
among regions across Canada.150 Detainees in the Eastern and Western regions were more than twice as likely to be released than were 
detainees in the Central region.151 This inconsistency raises concerns about the procedural fairness of detention review hearings.

Finally, Immigration Division adjudicators may only order detainees to be released from detention if there are “clear 
and compelling reasons” to depart from previous decisions to detain.152 The “clear and compelling reasons” test 
effectively	puts	the	burden	on	detainees	to	show	that	their	detention	is	not	justified;	it	requires	detainees	to	produce	
new evidence or make new arguments on the basis of previously submitted evidence in order to demonstrate 
that the circumstances for the previous decision have changed.153 This means that, in addition to the hurdles 
of low evidentiary standards and the state’s low burden of proof (balance of probabilities), the default decision 
is to continue detention. This is supported by statistical information suggesting that some Immigration Division 
adjudicators	rarely	find	“clear	and	compelling	reasons”	to	depart	from	prior	decisions	to	detain.154 

In addition to the IRPA and IRPR, Immigration Division adjudicators are also instructed by the Chairperson’s 
Guidelines, which provide instructions for special evidentiary considerations155 and procedural accommodations156 
for detained child refugee claimants, and require adjudicators to consider the best interests of the child.157 
However, it is not clear whether these considerations and accommodations apply exclusively to refugee claimant 
children or to all children who are subject to detention orders.158 Furthermore, children who are de facto detained 
do	not	benefit	from	these	considerations	and	accommodations,	because	their	detention	is	not	subject	to	review	
before the Immigration Division.
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DETENTION REVIEW OUTCOMES BY REGION, 2013
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International Standards and Canadian 
Law: Best Interests of the Child
As noted above, IRPA provides that children are only to be detained as a measure of last resort, taking into account 
the best interests of the child.159 CBSA policy also provides that de facto detention is available to children with 
detained parents “if it is in the child’s best interest.”160 In order to explore whether Canadian law provides adequate 
safeguards	to	children,	it	is	important	to	examine	the	best	interests	of	the	child	principle	as	defined	in	international	
law. When taking into consideration the full scope of the best interests of the child as set out in the CRC, it is 
evident that Canadian law falls short of the standards enshrined in international law. 

Best Interests of the Child under International Law

The CRC provides a foundational international law framework with respect to children and the principle of the 
best interests of the child is its central animating theme.161 The best interests of the child is a threefold concept 
that encompasses a substantive right of a child to have his or her best interest accounted for as a primary 
consideration; an interpretive legal principle; and a rule of procedure that requires the decision-making process 
to evaluate the possible impact of the decision on the child concerned.162 Article 3(1) of the CRC provides that “in 
all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, 
administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”163 

The content of the child’s best interests is complex and must be determined on a case-by-case basis.164 The 
CRC Committee has developed a non-exhaustive, non-hierarchical list of elements to be taken into account when 
assessing a child’s best interest:165

- The child’s views;166

- The right of the child to preserve his or her identity;167

- Preservation of the family environment and maintaining relations;168

- The care, protection and safety of the child;169

- A situation of vulnerability, such as belonging to a minority group, being a refugee or asylum-seeker;170

- The child’s right to health;171 and
- The child’s right to education.172

As noted above, not all of these elements are relevant to every case but vary depending on the circumstances. 
Since the best interests of the child is also a procedural right, states must put into place formal processes designed 
to assess and determine the child’s best interests when making decisions affecting the child.173 

In	2012,	the	CRC	Committee	specifically	addressed	the	best	interests	of	the	child	in	the	context	of	immigration	
detention.174 Article 37(b) of the CRC provides that detention must “be used only as a measure of last resort and 
for the shortest appropriate period of time.”175 The CRC Committee urged that “the detention of a child because of 
their or their parent’s migration status constitutes a child rights violation and always contravenes the principle of the 
best interests of the child” (emphasis added).176 The United Nations General Assembly, the United Nations Working 
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Group	on	Arbitrary	Detention,	and	the	Inter-American	Court	of	Human	Rights	have	all	reaffirmed	that	the	migration	
status	of	a	child	or	their	parent	is	insufficient	to	justify	the	detention	of	a	child.177 In fact, the UNHCR has noted that 
children “should in principle not be detained at all.”178  

The CRC Committee has called on states to “expeditiously and completely cease the detention of children on the 
basis of their immigration status,”179  and recommended that “primary consideration should be given to the best 
interests of the child in any proceeding resulting in the child’s or their parents’ detention” (emphasis added).180 
Instead	of	detention,	states	should	adopt	alternatives	that	fulfill	the	best	interests	of	the	child,	including	children’s	
rights to liberty and family life.181	In	particular,	pursuant	to	Article	9(1)	of	the	CRC,	states	must	ensure	that	
children are not separated from their parents through state action or inaction, unless it is necessary for the child’s 
best interests.182 To this end, states should develop alternatives that accommodate families in “non-custodial, 
community-based contexts” while their immigration status is resolved.183 Echoing these recommendations, the 
United Nations Special Rapporteur on the Human Rights of Migrants has called on states to “preserve the family 
unit by applying alternatives to detention to the entire family,” and only resort to detaining parents accompanied by 
their children “in very exceptional circumstances.”184 Similarly, the United Nations Special Rapporteur on Torture 
and the Inter-American Court of Human Rights have concluded that “the imperative requirement not to deprive 
the child of liberty extends to the child’s parents, and requires the authorities to choose alternative measures to 
detention for the entire family.”185

Turning its attention to Canada, the CRC Committee found that the best interests of the child is not appropriately 
integrated or consistently applied in Canada, particularly in the context of immigration detention.186 The Committee 
recommended that the Government of Canada “ensure that detention is only used in exceptional circumstances, in 
keeping with the best interest of the child,” and “ensure that legislation and procedures use the best interests of the 
child as the primary consideration in all immigration and asylum processes.”187

INTERNATIONAL STANDARDS AND CANADIAN LAW: BEST INTERESTS OF THE CHILD

UNDER REVIEW: Best Interests of the Child as a Primary Consideration

CBSA	has	acknowledged	IHRP’s	“significant	insight	into	the	question	of	family	unity	in	the	detention	system,	
the psycho-social impacts of ‘co-detention’ and how children could be better factored into the overall 
assessment of whether to detain or release.”188 Nevertheless, CBSA noted that, in detention-related decisions 
that	affect	children	—	specifically,	where	children	are de facto detainees — the best interests of the child 
should be “considered as one factor, but is not a primary factor.”189 
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Domestic Incorporation and Interpretation of the Best Interests of the Child

IRPA provides in section 3(3)(f) that the Act “is to be construed and applied in a manner that … complies with 
international human rights instruments to which Canada is signatory.”190 Although Canada has both signed and 
ratified	the	CRC,191 the principle of the best interests of the child has not been adequately incorporated into IRPA.192 

The Supreme Court of Canada has interpreted the CRC’s domestic application in several decisions. In the 
landmark case Baker v. Canada (Minister of Citizenship and Immigration),	the	Court	noted	that	“the	values	reflected	
in international human rights law may help inform the contextual approach to statutory interpretation and judicial 
review.”193 More recently, in De Guzman v. Canada (Minister of Citizenship and Immigration), the Supreme Court 
stated that, “a legally binding international human rights instrument to which Canada is signatory is determinative of 
how IRPA must be interpreted and applied, in the absence of a contrary legislative intention.”194 

IRPA’s reference to the best interests of the child falls short of the standard set out in the CRC. In particular, IRPA 
only	calls	for	best	interests	of	the	child	to	be	“taken	into	account”	in	specific	contexts,195 whereas the CRC requires 
that best interests of the child be a “primary consideration” in all actions concerning children.196 The Supreme Court 
confirmed	this	lower	standard	in	several	decisions.	In Baker, the Court noted that the principle of the best interests 
of the child requires decision-makers to “consider children’s best interests as an important factor, give them 
substantial weight, and be alert, alive and sensitive to them.”197 In a more recent landmark decision, Kanthasamy 
v. Canada (Citizenship and Immigration), the Supreme Court used particularly strong language in describing 
the importance of the principle of the best interests of the child, but still fell short of framing it as a primary 
consideration in all actions concerning children.198	The	Court	stated	that,	where	the	legislation	“specifically	directs	
that	the	best	interests	of	a	child	who	is	‘directly	affected’	be	considered,	those	interests	are	a	singularly	significant	
focus and perspective.”199 

These shortfalls in the IRPA are particularly pronounced in the realm of immigration detention, for both formally and 
de facto detained children. While children under formal detention orders do not have their best interests accounted 
for as a primary consideration, until a recent Federal Court order,200 de facto detained children did not even have 
access to a procedure that accounts for their best interests. Children who were de facto detainees were rendered 
“legally invisible” within the immigration detention regime because they were not subject to detention review 
hearings, and their parents’ detention reviews similarly failed to take into account the best interests of the child. As 
Andrew	Brouwer,	Senior	Counsel	at	the	Refugee	Law	Office	of	Legal	Aid	Ontario,	explained:	

INTERNATIONAL STANDARDS AND CANADIAN LAW: BEST INTERESTS OF THE CHILD

The jurisprudence indicates that the list of factors to consider in deciding on adults’ detention or 
release [under section 248 of IRPR] is intended to be open-ended, and therefore, could include 
the best interests of the child. However, in practice Immigration Division adjudicators and CBSA 
hearings	officers	took	the	position	that	the	list	is	closed	and	that	the	best	interests	of	the	child	is	
excluded as a factor. Typically, when the principle of the best interests of the child is raised at 
detention review hearings, Immigration Division members found that, because the child is not 
under a detention order, there is no jurisdiction to consider the child’s interests.201 
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Number of children

Average length of detention

Median length of detention

Formally detained children

161

10 days

3 days

De facto detained children

71

29.8 days

10 days

Table 1: Total number of children detained formally, compared with the total number of children accompanying their parents in detention 
as de facto detainees, as well as their respective lengths of detention, for fiscal year 2014–2015.202 Children who were de facto detained 
remained in detention, on average, nearly three times longer than those subject to a formal detention order.

In the case of B.B. and Justice for Children and Youth v. Minister of Citizenship and Immigration, the Federal Court 
confirmed	that	the	list	of	factors	set	out	under	section	248	of	IRPR	is	not	exhaustive,	and	that	the	interests	of	de 
facto detained children can be considered in their parents’ detention review hearings.203 While this provides for a 
procedure to account for the best interests of de facto detained children, the court order falls short of requiring the 
best interests of the child to be a primary consideration in parents’ detention review hearings.204 Accordingly, the 
legislation continues to provide inadequate protection to children in immigration detention. 

The Court in B.B. and Justice for Children and Youth is also silent on the Immigration Division’s jurisdiction to 
consider the interests of non-detained children who are separated from their detained parents.205 However, the 
finding	that	the	list	of	relevant	factors	is	open-ended	should	signal	to	the	Immigration	Division	that	it	could	also	
consider the interests of children separated from their detained parents. As stated above, interpretive commentary 
on	the	CRC	confirms	that	family	separation	is	an	inappropriate	alternative	to	holding	children	in	detention	with	their	
parents.206 The principle of the best interests of the child requires consideration of the harms resulting both from 
living in detention and from family separation. 
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IN FOCUS: Child Protection Agencies 
Are Not an Appropriate Alternative to Child Detention

“There is no decision made in the life of a child that can 

be considered more serious than removing them from 

their families,” according to Irwin Elman, the Provincial 

Advocate for Children and Youth.207 “Separating a child 

from their family has truly life-altering consequences for 

the child. The act of an apprehension becomes part of a 

narrative that they carry forever.”208 

Mr. Elman has been the Provincial Advocate for Children 

and Youth in Ontario since 2008.209 The mandate 

of his office is to “serve youth in state care and the 

margins of state care through individual, systemic and 

policy advocacy.”210 Among other things, the Provincial 

Advocate conducts investigations into “matters 

concerning a child or a group of children receiving 

services from a children’s aid society (CAS) or a residential 

licensee where a CAS is the placing agency.”211 

According to Mr. Elman, child protection service in 

Ontario is carried out by 45 agencies mandated under 

the Child and Family Services Act.212 The primary 

goal of each agency is to ensure that children are 

free from neglect and physical, emotional, and sexual 

abuse. Agencies accomplish this goal by conducting child 

abuse investigations, and either removing children from 

the home to protect them or supporting parents while 

children are in the home.

Mr. Elman noted that “life in a child welfare system is 

notoriously difficult for many children.”213 A landmark 

report written by young people who have been involved 

in the system spoke of six themes that marked their 

experiences: “we are vulnerable,” “we are isolated,” 

“we are left out of our own lives,” “no one is really there 

for us,” “care is unpredictable,” “care ends and we 

struggle.”214 According to Mr. Elman, “the report sadly 

was accepted as a statement that accurately reflected the 

experiences of many children in child welfare care.”215

As noted above, where children are separated from 

their detained parents, they are either transferred to the 

custody of other relatives where possible, or to a child 

protection agency.216 Mr. Elman emphasized that 

It is absolutely not appropriate to remove a child 

from their family unless they are being physically, 

emotionally, sexually abused or neglected. A 

child who is detained in an immigration detention 

centre has had their rights under the CRC 

violated without a doubt, but this violation of 

their rights does not meet the threshold for 

apprehension by a child protection agency.217

The suitability of child protection services in the context of 

immigration detention has been put to the test in several 

cases. Andrew Brouwer, Senior Counsel at the Refugee 

Law Office of Legal Aid Ontario, reported on a recent 

case involving a parent and a de facto detained child: 

After considerable public advocacy to secure 

release for this family, CBSA called children’s 

aid and raised a concern that the existence of 

the child at the IHC might raise a protection 

concern for children’s aid, presumably with 

the prospect that the child might be seized 

and then brought into foster care. A children’s 

aid worker conducted a lengthy interview, 

considered the relationship between the parent 

and the child, and determined that this parent 

was deeply committed to the child, and the two 

need to be together. Being in jail together is a 

terrible situation, but it would be even worse — 

especially after a lengthy detention — to take the 

child away, with the prospect that the parent is 

about to be deported any day.218



In order to remedy the IRPA’s shortfalls, section 60 should explicitly require consideration of the best interests 
of the child as a primary consideration in all actions that directly affect children. Furthermore, in order to ensure 
best interests of the child considerations both for de facto detained children and for non-detained children who 
are separated from their detained parents, section 248 of the IRPR should explicitly incorporate the best interests 
of the child as a primary consideration in detained parents’ detention reviews. The failure to fully account for and 
accommodate the best interests of children living in detention or separated from their parents ignores the harmful 
consequences	that	flow	from	both	of	these	situations.	Where	children	are	not	formally	detained	—	whether	they	are	
subject to de facto detention or family separation — their parents’ detention reviews are the only procedure where 
the best interests of the child could be considered in a meaningful way, with an opportunity for adjudicators to order 
necessary accommodations. 

Canadian legislation continues to fall short of international law standards in the realm of immigration detention, 
despite continuous calls for reform over the past decade.219 In 2007, the Standing Senate Committee on Human 
Rights released a report emphasizing that “the federal government needs to make all efforts to come into 
compliance with the CRC, … and that priority should always be given to the best interests of the child.”220 

INTERNATIONAL STANDARDS AND CANADIAN LAW: BEST INTERESTS OF THE CHILD

VOICES FROM THE INSIDE: Nadine and Michel*
Nadine was two months pregnant when she was 
detained in February 2013.221 Shortly thereafter, 
she was transferred to a correctional institution and 
remained there for the rest of her pregnancy. After 
Nadine gave birth to her son, Michel, in August 2013, 
they were transferred back to the IHC, where they were 
held until they were deported in late 2015. 

Michel, a Canadian citizen, had lived his entire life in 
detention prior to being deported with his mother. “It’s 
hard for him … this is what he thinks is a normal life,” 
Nadine explained. “He knows the rules, the routines, 
the time for room search (they search the room 
everyday), he knows to keep the doors open — he 
knows	the	things	that	are	confined	in	this	area.”	

Nadine described the living accommodations at the 
IHC. She and Michel shared a room with two beds, 
in a wing designated for women detained with their 

children. The room was equipped with a bathroom and 
a window that could not be opened, resulting in poor 
air quality and “no ventilation.” Although they had their 
own room, Nadine and Michel had no privacy. “The 
rooms are always open. If I close the door, sometimes 
[Michel] will open it because he knows the rules.”

Nadine explained that her daily routine was “so boring 
and so stressful, because the more you have nothing 
to do, the more you think.” Michel had to accompany 
Nadine everywhere she went, including detention review 
hearings. Nadine and Michel were able to go outside 
for short periods of time each day, where he played 
with the few playground toys, but Michel and his mother 
had to be searched upon return. “[Michel] is used to it,” 
Nadine noted, “he just goes straight to the wall and puts 
his hand up … He thinks that’s just how it goes.” Michel 
even searched the other children “as a game.” 
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Nadine noted that the IHC was not adequately 
equipped to house children. Michel was deprived of 
many things that children need growing up, including 
basic nutrition, a healthy environment and educational 
opportunities. For example, Nadine had to obtain 
CBSA’s consent before the kitchen could provide 
baby cereal for Michel. Nadine also described the 
experience	of	another	mother,	who	had	to	call	911	
before the kitchen manager agreed to provide her 
hungry	infant	son	with	baby	formula.	“We	have	to	fight	
and write to immigration and do all kinds of things to 
get food,” Nadine said. She was also concerned about 
her son’s lack of opportunity to socialize with other 
children his age. Michel found it particularly distressing 
when other detained children are released: “He thinks 
he is doing something bad because his friends will 
come and go after two weeks.”

Nadine described her experience in detention review 
hearings. By October 2015, she had attended about 30 
hearings. When Nadine’s lawyer would raise Michel’s 
best interests, the Immigration Division adjudicators 
consistently responded that Michel has Canadian 
citizenship, that “he is not detained,” and that it is 

Nadine’s “choice to have him in [detention].” In her 
May 2014 hearing, the Immigration Division adjudicator 
told Nadine that, since Michel is accompanying her 
in detention as a “non-detainee,” his best interests 
could not be considered in her detention review.222 At 
the same hearing, Nadine informed the adjudicator 
that there was a bondsperson who was prepared 
to post a cash and performance bond of $4,000 in 
total.223 This proposed alternative to detention was 
rejected.224 In Nadine’s September 2014 hearing, the 
Immigration Division adjudicator repeated that since 
Michel is a Canadian citizen, “he does not have to 
remain in detention.”225 The adjudicator also noted that, 
“I	understand	it	may	be	a	difficult	choice	for	you	to	turn	
[Michel] over to Children’s Aid Society or someone 
to look after him, but he is not in detention, he is 
accompanying you here as a visitor.”226 Michel was one 
year old at the time.

“Every mom would prefer to stay with her children,” 
said Nadine. Ultimately, “it doesn’t matter if [Michel] is a 
citizen…he lives the same life as a detained child.” 

*The individuals’ names have been changed to protect their identities.

VOICES FROM THE INSIDE: Nadine and Michel*



ALTERNATIVES TO 
FAMILY SEPARATION 
AND CHILD DETENTION 



Alternatives to Family Separation 
and Child Detention 
CBSA	officers	and	Immigration	Division	adjudicators	are	legislatively	required	to	consider	all	reasonable	
alternatives to detention before making a detention-related decision.227	This	requirement	is	reflected	in	CBSA’s	
operational manual228 and the Chairperson Guidelines.229 

IRPA	provides	CBSA	officers	and	Immigration	Division	adjudicators	with	broad	discretion	to	impose	any	conditions	
that they consider necessary on the release of an individual from detention.230 CBSA’s operational manual lists 
examples	of	these	conditions,	which	include:	reporting	to	a	CBSA	officer	at	regular	intervals,	reporting	to	the	
Immigration Division for admissibility hearings, informing CBSA of any criminal charges or convictions, and 
notifying CBSA of plans to leave Canada.231 Additional conditions are generally applied upon release of asylum-
seekers, including the requirements that they do not work or study in Canada without authorization.232 Individuals 
may also be released from detention on the payment of a deposit to the Minister of Public Safety and Emergency 
Preparedness, on the posting of a guarantee, or both.233 In such cases, section 48 of IRPR requires that the person 
concerned or the guarantor provide the Department of Immigration, Refugees and Citizenship with their address 
and notify the Department of changes to their address.234	CBSA	officers	and	Immigration	Division	adjudicators	may	
also release detainees to a third-party risk management program, such as the Toronto Bail Program (TBP).235 Before 
individuals	are	released	from	detention,	officers	are	required	to	fingerprint	them	and	seize	their	travel	documents	
and “other important documents.”236

Community-Based Alternatives to Detention

Community-based alternatives to detention are preferable to immigration detention for several reasons. 
First, individuals’ fundamental rights are better protected in community-based arrangements than in 
detention.237 Community-based alternatives to detention facilitate the treatment of individuals with dignity, 
humanity, and respect. Second, as noted above, immigration detention and family separation can have 
profoundly detrimental and lasting mental health consequences.238 Where outright release from detention is 
not possible, community-based arrangements can mitigate the harms of detention and family separation, 
and better protect the best interests of children. Finally, community-based alternatives are often significantly 
more cost-effective than immigration detention. Detention is costly: between 2010 and 2014, CBSA spent an 
average of nearly $21.5 million on immigration detention in IHCs each year.239 In comparison, the average 
yearly cost of TBP supervision in the same period was approximately $1.1 million, about one twentieth the 
cost of detention in IHCs.240 
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Figure 5: According to CBSA figures, the daily cost of TBP supervision for one individual is dramatically lower than the cost of detention in an IHC.241

Community-based	programs	are	also	effective	at	fulfilling	immigration	control	objectives.	As	noted	above,	the	
vast	majority	of	detained	children	are	held	due	to	concerns	that	they	pose	a	flight	risk.242 However, statistics from 
Canada and abroad indicate that individuals placed in community-based alternatives to detention rarely fail 
to appear for administrative and judicial procedures.243 A 2011 UNHCR study, “Back to Basics,” found that the 
average	compliance	rate	of	13	community-based	programs	around	the	world	was	94.59%.244 Indeed, compliance 
rates	under	the	TBP	have	also	been	high,	with	96.35%	of	participants	complying	with	the	TBP	in	2009–2010245 and 
94.31%	in	2013–2014.246 Local community organizations that provide assistance to refugee claimants released from 
detention	report	even	higher	rates	of	compliance,	at	99–99.95%.247

“Back to Basics” found that several factors contribute to higher compliance rates for individuals placed in community-
based alternatives to detention.248 Successful programs provided clear and concisely communicated information 
about the status determination procedure, the individual’s rights and duties, and the consequences of non-
compliance.249 Referral to legal services occurred early and throughout the process, and included advice regarding 
all legal avenues to remain in the country.250 Successful programs also provided individuals with adequate material 
support and accommodation, as well as case management services.251 Finally, the study found that individuals who 
were treated with dignity, humanity, and respect throughout the process were more likely to cooperate.252 

Although less restrictive than detention, community-based alternatives continue to place limitations on individuals’ 
liberty and therefore must not be used excessively or arbitrarily. These programs must be alternatives to 
detention, rather than alternatives to release: alternatives to detention must only be used where unconditional 
release is inappropriate. The restrictions imposed by community-based arrangements should be tailored to the 
circumstances of each case. Decisions about alternatives to detention should also be subject to regular and 
independent review to ensure that restrictions on liberty are not excessive.
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Minister Goodale has stated that the Ministry intends “to increase the availability of effective alternatives to 
detention and thus reduce the overall number of cases in which detention is the only technique that can be used to 
deal	with	difficult	problems	of	identification,	flight	risk	or	danger	to	the	public.”253 Potential alternatives to detention 
and monitoring mechanisms are detailed below.

 i) Reporting obligations

Reporting obligations generally provide a minimally invasive alternative to detention. However, reporting requirements 
that	are	inflexible	and	disproportionately	onerous	may	still	amount	to	a	significant	restriction	on	liberty	and	may	lead	
to	inadvertent	non-compliance	if	individuals	are	unable	to	fulfill	the	conditions.254 Regular travel to and from reporting 
centres may be costly and time-consuming, and may interfere with employment or childcare responsibilities.255 In 
Canada,	advocates	have	also	expressed	concerns	about	the	indefinite	application	of	reporting	requirements;	for	
example,	one	individual	was	required	to	report	twice	a	week	for	over	five	years,	“which	seriously	impaired	his	ability	
to	find	or	hold	down	a	job.”256 Research also indicates that individuals subject to reporting requirements experienced 
significant	stress	due	to	the	possibility	of	being	detained	or	re-detained	when	appearing	before	officers.257 

In order to reduce the coerciveness of reporting arrangements, the frequency and duration of reporting should 
be tailored to the circumstances of each case, and should be regularly reviewed. Furthermore, individuals should 
not be required to report when they have had other contact with authorities, such as a case manager or CBSA 
officer.258	In	order	to	accommodate	the	distances	that	individuals	must	travel	to	fulfill	their	reporting	obligations,	
compensation for travel expenses should be available. For example, the United Kingdom provides assistance 
with travel expenses for asylum-seekers who live more than three miles away from their reporting centre259 or for 
individuals with “exceptional need,” including individuals with disabilities or childcare responsibilities.260 Telephone 
reporting, which is currently only available in the Toronto region,261 should also be made available across Canada. 
Finally,	sanctions	for	failing	to	report	must	be	applied	flexibly,	particularly	when	individuals	are	unable	to	meet	their	
reporting obligations for valid reasons.

 ii) Financial deposits and guarantees

Financial deposits and guarantees are low-cost alternatives to detention that allow families and children to live in 
the community. CBSA’s operational manual provides that the amount of the deposit should be set according to the 
circumstances	and	financial	resources	of	the	detainee,	and	that	a	smaller	amount	may	be	appropriate	in	cases	of	
prolonged detention or cases that are unlikely to be resolved in the short term.262	However,	financial	deposits	often	
range from $2,000 to $5,000.263 For this reason, this alternative to detention is often inaccessible to detainees who 
are	unable	to	secure	a	financial	deposit	and	do	not	have	sufficient	ties	within	Canada	to	find	a	guarantor.	

In addition, before detainees can be released on the payment of a deposit or the posting of a guarantee, they are 
required to provide their address.264	This	requirement	poses	a	significant	barrier	for	individuals	who	have	been	
detained immediately upon arrival in Canada.265 Local shelters and community organizations, such as FCJ Refugee 
Centre,266 Matthew House267 and Sojourn House,268 may provide addresses for detainees, and thereby assist them 
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in securing release.269 However, in other cases, even if detainees obtain the funds necessary for a deposit or 
guarantee,	they	may	be	unable	to	secure	release	because	of	the	difficulty	of	finding	an	address	in	the	community	
while living in detention.

Importantly,	release	on	the	payment	of	a	financial	deposit	or	on	the	posting	of	a	guarantee	is	only	available	after an 
individual has already been detained. More focus should be placed on developing community-based alternatives 
to detention that allow individuals to avoid detention altogether, before the initial decision to detain is made.

 iii) Third-party risk management programs

The Toronto Bail Program (TBP) provides an alternative to detention that may secure release for detainees who 
have	fewer	ties	to	Canada,	and	who	are	unable	to	pay	a	financial	deposit	or	to	secure	a	guarantor.270 The TBP is 
funded by CBSA271 and operates as a bondsperson to individuals seeking asylum or awaiting removal.272 Prior to a 
detainee’s	release,	the	TBP	develops	an	individualized	supervision	plan	that	may	address	the	individual’s	specific	
needs, such as treatment for mental health issues or addiction.273 Individuals released to the TBP are required to 
report to the TBP, to cooperate with immigration procedures, and to notify the TBP of any change to their address.274

Despite	the	various	benefits	of	the	TBP,	it	also	raises	several	concerns.	First,	the	TBP	is	only	available	in	the	Greater	
Toronto Area (GTA), and detainees in the rest of the country do not have access to a similar program.275 Even in 
the GTA, however, the TBP is not able to supervise all detainees who may be suitable for supervised release. The 
number of detainees that the TBP is able to supervise is limited by its contract with CBSA.276 

Furthermore, given CBSA’s exclusive contract with TBP, Immigration Division adjudicators in the GTA routinely reject 
other bond providers (including family members and community organizations) and other methods of supervision 
(such as electronic monitoring).277 As a result, “if the TBP does not agree to supervise a detainee, the chance of 
release to an alternative bondsperson or organization is slim to none.”278 This is particularly problematic because 
TBP’s selection criteria are not clear, which infuses considerable uncertainty and lack of transparency into the 
immigration detention regime.279 While the TBP is an important alternative to detention, it should not be regarded as 
the only option and other alternatives should also be considered. 

Finally,	the	TBP	is	informed	by	models	from	the	criminal	justice	context,	a	legacy	reflected	in	“some	aspects	of	the	
program, such as overly demanding reporting requirements.”280 A 2010 CBSA report compared TBP supervision to 
federal parole supervision.281 Criminal justice models of release and supervision are inappropriate in the context of 
immigration detention and enforcement, and may “contribute to real or perceived criminalization of migrants.”282

 iv) Open accommodation centres

While open accommodation centres are less costly283 and more respectful of fundamental rights than detention,284 
they are among the most restrictive alternatives to detention.285 As noted above, it is important that alternatives to 
detention are tailored to the circumstances of each case and avoid imposing excessive restrictions. 
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These parents were not able to attend school sports games or birthday parties with their children, 
and could not take their children outside the vicinity of their home because of the requirement for 
them to be in the house at certain hours every day. In one case, a mother and father … could not 
take their children to school in the morning because they were not allowed to leave the house.298
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Advocates have expressed concern that this alternative to detention tends to expand rather than reduce the scope 
of detention. In the United Kingdom, an organization that operated one of these centres noted that the program 
was	not	always	used	as	a	last	resort	for	a	significant	number	of	families.286 In Belgium, critics have argued that 
such accommodation centres have little utility because case management and monitoring can occur while families 
reside in the community.287 A 2007–2008 pilot project seeking to establish a similar specialized centre for families 
with children in the United Kingdom was criticized for being “unhelpful”:288
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The housing of families who had been refused asylum in [a designated centre] did not create a 
calm environment. … Allowing families to remain in the community with their normal routines intact 
seems a much more helpful way of building a trusting relationship, and enabling families to think 
through the options available to them in a calm way.289

 v) Electronic monitoring

Electronic monitoring may be useful for increasing authorities’ contact with individuals under supervision in the 
community, and for providing early warnings to authorities about attempts to abscond.290 However, it is among the 
most costly alternatives to detention.291 A 2010 CBSA report determined that the approximate cost of monitoring 
one person was $204,400 per year, although the cost for monitoring each additional person decreases once the 
infrastructure and employees required for monitoring are in place.292 

Electronic monitoring is also one of the most restrictive alternatives to detention.293 Excessive monitoring and restriction 
of an individual’s movements may interfere with their right to privacy, and may even constitute arbitrary detention.294 Wrist 
and ankle bracelets may also have a stigmatizing effect due to the association of these devices with criminality.295 In 
Canada,	electronic	monitoring	has	generally	been	reserved	for	cases	that	involve	security	certificates.296 

In cases involving children and families, electronic monitoring should only be applied exceptionally. This measure is 
never appropriate for children, due to the stigmatizing effect and the physical pain and discomfort caused by wearing 
a monitoring bracelet.297 Research also indicates that electronic monitoring of parents negatively affects their children:

Electronic monitoring of parents may also restrict children’s freedom of movement. One parent under such 
supervision	reported:	“I’d	love	to	take	my	children	a	bit	further	afield	to	show	them	places,	but	I	can’t	because	
obviously I’ve got this tag and I don’t want to be in a situation where I can’t return at the right time. So, I feel like 
we’re imprisoned, in a way. We can’t go out together. It’s horrible.”299
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UNDER REVIEW: Alternatives to Detention Program 
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CBSA is expanding its Alternatives to Detention Program, with an aim to “provide nationally-available release 
management tools to all eligible participants, including parents with children and unaccompanied minors.”300 
To this end, CBSA stated that it “will continue to engage non-governmental organizations and other civil 
society stakeholders to discuss potential Alternatives to Detention program design elements, including the 
establishment of individualized case management provisions to minimize the need to detain.”301 

In a press conference on August 15, 2016, Minister Goodale committed $138 million to improving the 
immigration detention system, $5 million of which will be dedicated to alternatives to detention.302	Specifically,	the	
Minister noted that the program would focus on developing community supervision, electronic monitoring and 
voice-recognition technology for reporting.304 The program will also continue to apply performance bonds and 
cash deposits.305 The rest of the funding will be allocated toward enhancing medical and mental health services 
for detainees, as well as new infrastructure projects that will replace the IHCs in Quebec and British Columbia.306 

Figure 6: At a press conference on August 15, 2016, Minister Goodale announced that, of the total $138 million dedicated toward 
improving the immigration detention system, $122 million will be allocated toward IHC infrastructure upgrades, $10.5 million toward 
health services, and $5 million will be spent on developing alternative to detention programs.306 The allocation of the remaining $500,000 
was not specified.
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International Models

In line with the CRC Committee’s call to end immigration detention of children,307 several states have instituted 
community-based alternatives. The following elaborates on several examples.

 Sweden: supervision 

In Sweden, “supervision” requires individuals to surrender their identity documents and to report regularly to the police 
authorities or the Swedish Migration Board.308 There is no standardized procedure for the application of supervision 
orders.309 The frequency of reporting is determined on a case-by-case basis, but is usually required weekly or bi-
weekly.310 Authorities may impose daily reporting in cases with a high risk of absconding.311 Failure to comply with 
reporting obligations results in a new investigation, after which authorities may order detention.312 Families with 
children	may	only	be	detained	if	supervision	is	deemed	insufficient	or	has	failed,	and	only	in	appropriate	facilities.313 
Administrative authorities review supervision orders within six months,314 but individuals may appeal the orders at any 
time.315 If the grounds for supervision no longer apply, supervision must cease immediately.316

In addition to supervision, Sweden has instituted an effective case management system for asylum seekers, which 
is carried out by two types of caseworkers.317	Asylum	case	officers	interview	asylum-seekers	and	investigate	their	
claim,318 while a second caseworker provides support relating to everyday issues, such as housing and schooling, 
as well as referrals to medical and counselling services.319 The second caseworker also prepares asylum-seekers 
for all possible outcomes of the process, and, in the event of a negative asylum decision, assists them to return to 
their country of origin.320 This system has resulted in a high rate of voluntary departure in Sweden;321 in 2014, nearly 
73%	of	returns	were	voluntary.322

 Hong Kong: support program 

The International Social Service Hong Kong Branch (ISSHK) is a non-governmental organization that runs a 
government-funded program supporting refugee claimants while their claims are processed.323 It is one of the 
most expansive alternative to detention programs in the world; a 2011 UNHCR study reported that ISSHK was 
supporting over 5,000 clients.324

ISSHK provides various services to clients, including counselling, distributing food and other material goods, 
providing reimbursement for transport costs, assisting clients in their search for housing325 and distributing rental 
subsidies.326 Clients reside in the community and receive individualized case management.327 Clients are required 
to sign a monthly contract with ISSHK that details their rights and responsibilities under the program.328 Failure to 
comply with reporting obligations results in an investigation and may lead to arrest.329

In 2011, the daily cost of this program was estimated at HK$108 (CAN$18) per person.330 Although the cost of 
immigration detention in Hong Kong is not available, it is estimated to be much greater than the cost of the ISSHK 
program.331	“Back	to	Basics”	found	that	the	ISSHK	support	program	achieved	a	compliance	rate	of	97%.332
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 Belgium: open family units

In Belgium, families with children are housed in open family units and receive individualized on-site case 
management.333 Families have considerable freedom of movement, with certain restrictions, such as a 
nighttime curfew.334 The Belgian government provides families with a weekly allowance335 and covers 
educational, medical, logistical, administrative, and nutritional costs.336 Families receive coupons to buy 
groceries, and certain non-food items (such as sanitary and baby products) are available on-site.337 Families 
may also access pro bono legal services.338 

Case	managers,	or	“coaches,”	are	employed	by	the	Immigration	Office	to	support	families	in	resolving	their	
asylum or immigration cases.339 Such support includes facilitating access to legal advice, helping families explore 
all available legal options to remain in Belgium, and where necessary, preparing them to return to their country 
of origin.340 These measures have contributed to a high rate of voluntary return and reduced the cost of removal 
procedures.341 Coaches also support families in day-to-day challenges, such as arranging appointments with 
medical professionals, schools and lawyers.342

Families that fail to comply with the rules and restrictions of the open family unit system may be sanctioned by, for 
example, receiving food coupons on a daily rather than weekly basis.343 Belgian law provides that failure to comply 
may lead to detention; however, in practice, families with children are not detained because there are no detention 
facilities that are adequately adapted to their needs.344

Although the family unit system provides a far more suitable approach to immigration control than detention, 
it has also given rise to certain concerns. Critics have advocated for more formal collaboration between case 
managers and external service providers, such as non-governmental organizations and schools.345 Critics have 
also pointed out that case management and access to legal advices should occur earlier in the immigration or 
asylum procedure.346	During	their	stay	in	the	open	units,	about	30%	of	the	families	awaiting	removal	from	Belgium	
found other legal avenues to remain in the country.347 If access to legal services were made available earlier in the 
process, these families could have avoided their stay in the open units. Critics also noted that dedicated facilities 
may not be necessary at all because case management could be provided in open reception centres or within the 
community.348 There is no evidence that housing families in dedicated facilities better prepares them for return to 
their country of origin.349 In response to the inadequacies of the family unit system, Belgian authorities have begun 
to provide coaching services to families living in the community, under certain conditions.350
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Recommendations
The following recommendations are directed to the Ministry of Public Safety and Emergency Preparedness, 
the	Ministry	of	Immigration,	Refugees	and	Citizenship,	as	well	as	Canada	Border	Services	Agency	officers	and	
Immigration Division adjudicators. These recommendations represent initial steps toward improved protection 
of children’s rights in the immigration context. These recommendations complement, and build upon, the 
recommendations in the IHRP’s 2015 report, “We Have No Rights,” (in particular, the recommendation to create 
a	rebuttable	presumption	in	favour	of	release	after	90	days	of	detention,	for	all	adult	detainees).351 Given the 
existing discretionary power under IRPA and IRPR, authorities may implement these recommendations in 
practice even before legislative and regulatory amendments are completed. 

Revise section 60 of IRPA to clarify that the best interests of the child should be a primary 
consideration in all decisions concerning children. Children and families with children should not 
be	detained,	or	housed	in	detention,	except	as	a	last	resort;	specifically,	where	the	parents	are	held	
on the basis of danger to the public. In all other cases, children and families with children should 
be released outright or accommodated in community-based alternatives to detention. 

Revise IRPA and/or introduce new regulations to prohibit under any circumstance the solitary 
confinement	or	isolation	of	children	in	immigration	detention.	In	order	to	avoid	co-mingling	of	
unaccompanied minors with non-family adults, unaccompanied children should not be detained. 

Create policy guidelines to increase access to quality education, recreational opportunities, 
medical services, and appropriate nutrition within immigration detention facilities. However, the 
amelioration of detention conditions and services for detainees must not diminish efforts to reduce 
the scope of immigration detention and to eliminate child detention.  

Revise section 248 of IRPR to incorporate the best interests of the child as a primary consideration 
for any detention-related decision that affects children; including situations where children are 
formally detained, where children accompany their parents in detention as “guests,” and where 
children are separated from their parent as a result of the parent’s detention.

Revise IRPR and/or introduce new regulations to require conditions of release imposed on children 
and families with children to be the least restrictive conditions suitable in the circumstances, 
and only imposed where unconditional release is inappropriate. Conditions of release should be 
reviewed regularly to determine whether they continue to be necessary in the circumstances.  

Introduce regulations and/or policy guidelines detailing when and under what circumstances 
alternatives to detention and family separation are to be used, and how they are to be implemented. 

Engage community organizations to create non-custodial, community-based alternatives to 
detention and family separation, and make these available in law and in practice for children and 
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families with children. Community-based alternatives should allow children to reside with their 
family members in the community.
 Expand and increase the transparency of existing third-party risk management    
 programs and develop other community-based programs in coordination with non-  
 governmental organizations and civil society partners. 
 Provide individualized case management to children and families with children who are   
	 benefiting	from	community-based	programs.

Collect and publish information about children in immigration detention, whether they are under 
detention order or accompanying their detained parents as “guests”, including:
 the number of children housed in detention;
 the reason for children’s detention;
 the length of time children spend in detention;
 the ages of children who are housed in detention; 
 the immigration status of children who are housed in detention;
 the number of hours of schooling that children receive in detention; and 
 the number of parents who are detained without their children. 
Data	should	also	be	collected	and	published	to	reflect	the	number	of	children	who	are	separated	
from their detained parents, and held in child protection agencies, as well as the number of 
children	and	families	with	children	who	are	benefiting	from	community-based	alternatives.	 

Introduce	regulations	and/or	policy	guidelines	requiring	Canada	Border	Services	Agency	officers	
to	inform	the	Refugee	Law	Office,	Office	of	the	Children’s	Lawyer,	Justice	for	Children	and	Youth,	
the Children and Youth Advocate, and similar organizations outside of Ontario, as soon as a child is 
placed in a detention centre, whether or not under a formal detention order.  

Introduce regulations and/or policy guidelines requiring Immigration Division adjudicators, and 
Canada	Border	Services	Agency	officers	and	subcontractors	to	receive	quality	training	on	human	
rights, diversity, viable alternatives to detention, and the effects of detention on children’s mental 
health. Training should also be regularly updated. 

Increase access to immigration detention facilities for agencies such as the UNHCR, the Canadian 
Red Cross, as well as legal professionals, mental health specialists and researchers. 
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When it comes to children, migrant detention isn’t just for migrants. Children with Canadian citizenship are also 
locked up.
 
I witnessed this first-hand in Fall 2015, when I attended the Toronto Immigration Holding Centre on behalf of the 
International Human Rights Program (IHRP) to interview an African woman named Glory Anawa and her son, Alpha. 
Glory had been taken into detention directly from the airport after making, and then withdrawing, a refugee claim. 
She was pregnant at the time. By the time I met Glory, Alpha was two-and-a-half years old. Born on Canadian soil, 
Alpha was a Canadian citizen. Sadly, however, he had never seen the outside of the detention centre. Put bluntly, 
he was a child born and raised in captivity. It was as dehumanizing as it sounds. As a mother, I was shocked and 
depressed to know that this was happening only a few kilometres from where my daughter and I live a comfortable 
Canadian life. A few months after our interview, Glory and Alpha were deported.
 
Children are surely the most innocent and defenceless among us. Yet Canada Border Services Agency (CBSA) 
detains both citizen and non-citizen children, without acknowledging detention of the former or adequately 
justifying detention of the latter.
 
Since I met Glory and Alpha, I came to know other Canadian children living in immigration detention. Unlike Alpha, 
they had a life in Canada prior to detention. Some were infants and toddlers; others were children attending school 
until they were torn away from the life they had known and shunted into detention. Their parents (usually mothers) 
were faced with a dilemma that Solomon himself could not resolve: surrender their child to child protection 
authorities, with all the attendant risks of foster care, or bring their child into detention with them. When parents 
choose the latter, CBSA regards this as an unencumbered choice of the migrant parent, and labels the child a 
“guest” of CBSA. Others have called this constructive or de facto detention.
 
Canadian children living in detention have been a largely invisible population, and the central task of this report is 
to make their existence and their plight visible. The invisibility of their detention has been achieved and sustained 
by several related features of the system. First, CBSA denies that they are formally detained under the authority 
of the Immigration and Refugee Protection Act. Since there is no legal category of “guest of the CBSA,” these 
Canadian children in detention are invisible in law. Second, because these children do not exist as “detainees,” 
the Immigration Division has consistently refused to acknowledge them for purposes of detention review, or to take 
their interests into account when making decisions about the detention of their parents. Third, Canada’s federal 
government has resisted gathering and disclosing data on the number of citizen children in detention, on the basis 
that they do not count as “detained.” And finally, initiatives by individual lawyers to publicize the plight of citizen 
children and their parents have been thwarted by the very genuine and valid fear that speaking out on behalf of 
their clients would only trigger speedier deportation or forcible separation of children from parents.
 

Foreword
Audrey Macklin
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The IHRP’s unique position as an international human rights clinic housed in an academic institution enables 
it to approach the issues from a systemic perspective. This is the third report in two years issued by the IHRP 
on immigration detention and the second on detention of children. IHRP’s advocacy on behalf of children in 
immigration detention is animated by two twin principles, each supported by international human rights law: first, 
immigration authorities should not detain children; and second, immigration authorities should not separate children 
from parents who are able and willing to care for them. In concert with mental health professionals and refugee 
rights advocates, and with the support of the Refugee Law Office and Torys LLP, the IHRP was able to elicit and 
synthesize data about the numbers of citizen children in detention, and recount the profoundly damaging impact of 
detention on children. Thanks to this superb report, and years of sustained advocacy by many other groups, citizen 
children in detention facilities now appear in CBSA statistics, and cannot be ignored by the Immigration Division 
of the Immigration and Refugee Board. These are important achievements that bring Canadian law closer to 
conformity with its international legal obligations. More work remains to be done to close the gap, however, so that 
no infant or child — Canadian or otherwise — is deprived of the love and care of parents, or deprived of contact 
with the rest of the world that lies beyond bars and thick plexiglass windows.

Audrey Macklin

Director, Centre for Criminology and Sociolegal Studies 
Chair in Human Rights Law, University of Toronto
Chair of the IHRP’s Faculty Advisory Committee
February 2017
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SUMMARY
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Summary
Over the past several years, scores of Canadian children have been housed in immigration detention facilities 
in Canada as “guests” alongside hundreds of formally detained non-Canadian children. According to figures 
obtained by the International Human Rights Program (IHRP) through access to information requests, each year 
between 2011 and 2015, an average of at least 48 Canadian children stayed in the Toronto Immigration Holding 
Centre for some period of time. These Canadian children were not formally detained, but stayed in the detention 
facility with their parent(s) as de facto detainees. This figure is an underestimate of the total number of Canadian 
children housed in immigration detention, as the IHRP was only able to obtain partial data from the Toronto 
Immigration Holding Centre, which is just one of the immigration detention facilities in Canada. The data that the 
IHRP was able to obtain indicate that, between 2011 and 2015, Canadian children in the Toronto facility generally 
spent longer periods of time in detention and tended to be younger than non-Canadian children subject to formal 
detention orders across the country. 

More recent figures indicate that the number of Canadian children housed in detention has dropped significantly 
over the past year. Despite this trend, however, the IHRP is concerned that the frequency of family separation 
has not seen a similar reduction, and that analyses of the best interests of the child continue to be inadequate 
in practice. As noted in the IHRP’s September 2016 report, “No Life for a Child”: A Roadmap to End Immigration 

Detention of Children and Family Separation, children who experience even brief periods of detention have 
extremely negative psychological reactions that often persist long after they are released. Children who are spared 
detention but are separated from their detained parents experience similarly grave consequences for their mental 
health. 

For this follow-up report, the IHRP interviewed nine detained and formerly detained mothers of Canadian children 
from the Middle East, West Africa, Central America, and the Caribbean. These mothers indicated that the best 
interests of their children were inadequately accounted for both at the time of arrest, and throughout their time 
in detention. They described the arbitrary and rigid rules of the detention facilities in Toronto and Laval, where 
they were held, and how the conditions eroded their capacity to effectively protect and care for their children. 
Such was the case for mothers who were detained with their children, as well as for those who were separated. 
Without exception, the mothers expressed deep anguish about the detrimental consequences of the experience 
on their children’s health. Their children had difficulty sleeping, lost their appetite for food and interest in play, and 
developed symptoms of depression and separation anxiety, as well as a variety of physical symptoms. Many of 
these symptoms persisted after release from detention. 

Following arrest, the best interests of Canadian children continue to be inadequately accounted for in detention 
review proceedings, whether the children are housed in detention with their mothers, or separated from them. The 
fact that these children have Canadian citizenship has meant, perversely, that they were invisible in the law. Under 
immigration law, Canadian citizens cannot be formally detained, and therefore, Canadian children are unable to 
access legal proceedings that review their continued de facto detention. As such, de facto detained children do 
not have their own detention review hearings, and until recently, adjudicators explicitly declined to consider the 
best interests of Canadian children in the detention reviews of their parents. While a recent development in the 



7

courts permits consideration of the best interests of Canadian children in their parents’ detention reviews, the 
overall focus of the detention review analysis remains on the detained parent(s). The best interests of the child 
are identified as only one of several factors to be taken into consideration in these hearings. The fact that the best 
interests of the child are not a primary consideration in detention-related decisions means that Canada continues to 
fall short of the standard prescribed by international law. 

There are viable alternatives to both detention and family separation. Where unconditional release is inappropriate, 
families should be accommodated in community-based non-custodial programs that involve, for example, 
reporting obligations, financial deposits and guarantors. These alternatives allow for more dignified, humane and 
respectful treatment of children and families, and facilitate the protection of their fundamental rights. They are also 
significantly more cost-effective than either detention or family separation. Studies show that authorities can ensure 
a high rate of compliance with immigration proceedings when individuals are treated with dignity, understand their 
rights and duties, and receive adequate material support, including case-management and legal services, early 
and throughout the process. 

If Canadian authorities do not move quickly to address the serious human rights violations of some of the most 
vulnerable members of our society, and entrench the initial progress of the past year into law and practice, 
Canada’s government will further undermine its reputation as a human rights defender. The practices detailed in 
this report are particularly out of step with Canada’s renewed efforts to become a global leader as a multicultural 
safe haven for refugees and migrants. Ending the needless suffering of children and families simply cannot wait.

SUMMARY
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INTRODUCTION
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Introduction
In September 2016, the IHRP released a report, “No Life for a Child,”1 which documented the harmful 
consequences of Canada’s immigration detention system on the well-being of children. The figures reported in 
“No Life for a Child” — an average of 242 children (almost all non-Canadian-citizens) detained each year between 
2010 and 2014 — were a significant underestimate of the total number of children living in immigration detention, 
according to subsequent data obtained by the IHRP through access to information requests.  

Equipped with new CBSA data, this follow-up report builds on “No Life for a Child” by focusing on Canadian citizen 
children who are affected by the Canadian immigration detention regime. In order to contextualize this data, the 
IHRP interviewed lawyers, social workers, refugee advocates and mental health experts.2 

This report also includes six case studies of Canadian children who had been housed in detention or separated 
from their detained parents. The case studies are based on nine interviews that the IHRP conducted with mothers 
who were detained, or had previously been detained, at the Immigration Holding Centres (IHCs) in Toronto and 
Laval. Each case reveals the severely detrimental impact of these experiences on both the mothers and their 
children, and reinforces the vital role of alternatives to detention. 

Recent Developments

After the launch of “No Life for a Child,” several developments have advanced policy debates on children in 
immigration detention. 

Since October 2016, more than 50 leading Canadian medical, legal and human rights organizations have signed 
a statement calling for an end both to immigration detention of children and to separation of children from their 
detained parents.3 The organizations supporting the statement include the Canadian Paediatric Society, College 
of Family Physicians of Canada, the Canadian Psychiatric Association, the Canadian Academy of Child and 
Adolescent Psychiatry, Ordre des travailleurs sociaux et des thérapeutes conjugaux et familiaux du Québec, the 
Ontario Association of Children’s Aid Societies, Amnesty International, the Canadian Centre for Victims of Torture, 
Children’s Aid Society of Toronto, the Registered Nurses’ Association of Ontario, Justice for Children and Youth, 
the Refugee Law Office of Legal Aid Ontario, and the British Columbia Civil Liberties Association.4 Hundreds of 
doctors, health-care providers, mental health experts, professors, lawyers and others have also endorsed the 
statement.5 In December 2016, the Canadian Council for Refugees also released a Call for Legislative Amendment 
to end immigration detention of children.6

Over the past several months, CBSA has taken some initial steps to address the systemic issues within the 
immigration detention regime. In CBSA’s response to the preliminary draft of this report, the Agency noted that 
“[t]he transformation of the detentions program is a present and ongoing Government of Canada priority.”7  CBSA 
has embarked on several new programs to improve transparency, alternatives to detention, and infrastructure: 
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In recent months, CBSA also engaged in a review of national detention policies and standards. In late 2016, CBSA 
consulted with over 50 key stakeholder groups across Canada on a National Immigration Detention Framework 
(NIDF), to review detention policies and standards and ensure a “better, fairer immigration detention system.”13 The 
review focused on four key areas: “detention of minors,14 mental health and medical health services within its IHCs, 
long-term detention, and national detention standards.”15

The Immigration and Refugee Board (IRB) has also renewed efforts to address issues pertaining to children in 
immigration detention. In late 2016, the IRB drafted new guidelines regarding immigration detention, and sought 
input from selected stakeholders. 

While the IRB’s and CBSA’s initial steps are encouraging, the inherent urgency in cases involving children 
demands more. This report affirms the eleven recommendations made in “No Life for a Child” (see Appendix A), 
and asserts that authorities should continue to implement them until this initial progress is entrenched into law and 
practice. 

• In November 2016, CBSA published immigration detention statistics pertaining to both 
adults and children;8

• Effective April 2016, CBSA enhanced access to medical services, including offering a 
psychiatrist and psychological counselling, at the Toronto IHC. According to CBSA,   
“[s]imilar level of services will be offered at the CBSA’s Laval, Quebec and Surrey, BC 
IHCs in fiscal years 2017–18 and 2018–19, respectively”;9

• In fiscal year 2017–18, as part of the new National Immigration Detention Framework (see 
below), “CBSA is planning to roll out new technology enabled voice reporting tool across 
Canada to facilitate the reporting of persons released on conditions”;10

• In fiscal year 2017–18, “CBSA will also be expanding across Canada its alternatives 
to detention program in partnership with non-governmental organizations that will be 
mandated to offer community case management and release services to minimize the use 
of detention while improving enforcement outcomes”;11

• In fiscal year 2018–19, “CBSA is planning to move into a new Immigration Holding 
Centre in Surrey BC, which will be adapted to satisfy the needs of its detained population 
and improve its well-being during detention. The CBSA is also planning to move into a 
purpose built Immigration Holding Centre in Laval, QC in fiscal year 2020–21.”12

INTRODUCTION
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How Do Canadian Children End Up in 
Immigration Detention? 
The Immigration and Refugee Protection Act (IRPA) and the associated Immigration and Refugee Protection 

Regulations (IRPR) provide that only foreign nationals and permanent residents may be subject to immigration 
detention orders.16 However, CBSA policy states that, even where there are no grounds for detention, children — 
regardless of their legal status — “may be permitted to remain with their detained parents in a CBSA immigration 
holding centre if it is in the child’s best interest and appropriate facilities are available.”17 As a result, even where 
children are not under formal detention orders, they may be housed in a detention facility to avoid separating them 
from their detained parents. In cases where children are not housed in detention with their parents, they may be 
transferred to the care of family members or child protection agencies.18 Many of these children are Canadians. 

Canadian children housed in detention are subject to the same conditions of detention as children under formal 
detention orders (for this reason, the IHRP refers to them as de facto detainees).19 Nevertheless, de facto detained 
children do not have access to the legislative safeguards that protect formally detained children. As per section 60 
of IRPA, children are to be detained only as a matter of last resort, and section 249 of IRPR provides the special 
considerations that Immigration Division adjudicators must consider in reviewing detention of children.20 However, 
because de facto detained children are not legally recognized as being detained, they are not subject to detention 
review hearings. CBSA considers de facto detained children to be mere “guests” of the detention facility. In other 
words, they are legally invisible in the immigration detention system. 

Canadian children are also excluded from the monitoring safeguards set up between CBSA and the Canadian 
Red Cross Society (CRCS).21 In particular, de facto detained children do not benefit from the Standard Operating 
Procedure that requires CBSA to notify the CRCS when children are brought into CBSA detention facilities.22 

In the absence of meaningful legislative and monitoring safeguards, Canadian children are at risk of serious human 
rights violations that result from CBSA decisions, without adequate accountability or oversight. 

Table 1: Safeguards for children in detention

* Following BB & JFCY (reviewed below), the best interests of the child are accounted for in the parent’s detention review hearings, but 
de facto detained children are not subject to their own hearings.

Formal detention De facto detention

Legal jurisdiction IRPA CBSA policy

Legislative safeguards Detention review hearings None*

Monitoring safeguards
Memorandum of understanding 
between CRCS and CBSA

None
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Each year between 2011 and 2015, on average, at least 48 Canadian children stayed in the Toronto IHC for some 
time as de facto detainees.23 The Toronto IHC is the largest of Canada’s immigration detention facilities. A total of 
at least 227 Canadian children stayed in this facility from 2011–2015.24 However, this total may be an underestimate 
because 332 (18 percent) of the daily logs25 for this period were missing from the data set that CBSA provided the 
IHRP. 

For the period between 2011 and 2015, it is unclear how many Canadian children were housed in detention 
facilities in the rest of the country, as CBSA did not provide the IHRP with figures for other detention facilities. 
However, the IHRP is aware of at least one other facility where Canadian children have been housed: the Laval 
IHC.26 Furthermore, according to CBSA, “formally detained children have been held in the Vancouver Immigration 
Holding Centre on a short term basis as this facility is a 48-hour facility, and on rare occasions in police stations 
and only at the time of arrest, for a short period until the CBSA can attend in person, and in youth centres or a 
juvenile wing within some correctional facilities across the country.”27 Given that de facto detained children are 
housed in the same conditions as formally detained children, it is possible that Canadian children have also been 
housed in facilities other than the Toronto and Laval IHCs. Accordingly, the available data from the Toronto IHC 
is likely to be a significantly underestimated indicator of the total number of Canadian children living in detention 
facilities across the country. 

How Many Canadian Children End Up in 
Immigration Detention? 

Calendar 
year

2011 2012 2013 2014 2015
Yearly

average

Number 68 67 30 43 33 48.2

Between 2011 and 2015, Canadian children spent an average of 36 days and a median of 15 days at the
Toronto IHC.29  One Canadian boy spent 803 days — over two years — in immigration detention between 
2013–2015.31 The figures also show that approximately two-thirds of Canadian children who were housed at the 
Toronto IHC were there for longer than a week, and approximately 31 percent were there for longer than a month.32 
During this period, the vast majority of cases — 87.2 percent — involved detention of three days or more.33

Table 2: Number of Canadian children that stayed in the Toronto IHC, 2011—2015.28
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Year Average (days) Median (days)

2011 24 15

2012 42 18

2013 34 23

2014 49 18

2015 59 14

Average 36 15

FIGURE 1: CANADIAN CHILDREN HOUSED IN THE TORONTO IHC 
BY LENGTH OF DETENTION, 2011—2015
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HOW MANY CANADIAN CHILDREN END UP IN IMMIGRATION DETENTION? 

Table 3: Length of time Canadian children spent in the Toronto IHC, 2011—2015.30 
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According to the data, 85 percent of the Canadian children housed in the Toronto IHC during this period were 
younger than six years old, and nearly two-thirds were two years old or younger.34 Fewer than 3 percent were 
teenagers.35

The above data suggest that Canadian children living in the Toronto IHC during this period tended to be 
significantly younger than formally detained noncitizen children held across the country. Data summarized in 
“No Life for a Child” reveal a relatively even distribution of age-groups among formally detained children, with 
the exception of 15- to 17-year-old boys, who were detained at higher rates.36 

New Trends and Implications

According to CBSA data released to the IHRP in February 2017, the total number of children in detention across 
the country (both formally and de facto detained) has decreased significantly over the first nine months of fiscal 
year 2016–17 (see Table 4 below).37 The figures also indicate that the average length of detention has decreased 
dramatically: For example, during this nine-month period, 12 Canadian children were housed in the Toronto IHC for 
an average of 4.5 days.38 CBSA also noted that, “the overall number of detentions has dropped by 27% over the 
last five years” (see Table 5 below).39  
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HOW MANY CANADIAN CHILDREN END UP IN IMMIGRATION DETENTION? 

Table 4: Canadian children in detention facilities, 1 April 2016 — 31 December 2016.40 

Region Total number of 
children

Number of 
Canadian 
children 

Average age 
of Canadian 
children (years)

Average 
length of time 
for Canadian 
children

Median length 
of time for 
Canadian 
children

National 121 15 3.5 15.2 2

Toronto 42 12 3.5 4.5 1

Vancouver 36 0 N/A N/A N/A

Laval 43 3 3.3 58 86

Fiscal 
Year

Total 
number of 
persons 
detained

Average 
length of 
detention 
(days)

Ontario Quebec BC and 
Yukon

Prairie 
Provinces

Atlantic
Provinces

2015–
2016

6596 23.1 3660 1245 1481 330 29

2014–
2015

6768 24.5 3962 1156 1279 467 28

2013–
2014

7722 23 4675 1288 1406 460 29

2012–
2013

8739 20 5519 1271 1667 440 35

2011–
2012

9043 19 5529 1364 1893 395 50

Regional breakdown of total detentions

Table 5: Total immigration detention in Canada, 2011—2016.41
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The general decrease in the total number of children in detention over the past several years is an encouraging 
development. Despite this trend, however, the IHRP is concerned that the frequency of family separation has not 
seen a similar reduction, and that analyses of the best interests of the child continue to be inadequate in practice.42

HOW MANY CANADIAN CHILDREN END UP IN IMMIGRATION DETENTION? 

Standard Operating Procedures regarding detention of 
minors at the Toronto IHC 

According to Standard Operating Procedures of the Toronto IHC regarding detention of minors, Canadian 
children should only be allowed to accompany their detained parents at the IHC under the following 
exceptional circumstances: 

• “There [are] ABSOLUTELY no family members or friends available to assume care 
and responsibility for the minor; 

• “Breastfeeding mother; 
• “Very young child who requires care and concern of parent;
• “Child has health issues (e.g. Down’s syndrome) with which the temporary 

guardian cannot manage.”43 

While this policy limits de facto detention of Canadian children, it has the direct effect of separating children 
from their parents. 

Two of the mothers that the IHRP interviewed in detention suggested that, at the time of arrest, CBSA officers did 
not engage in an adequate analysis of the best interests of the child. CBSA’s own guidelines require: 

In fact, both of the detained mothers that the IHRP interviewed noted that CBSA separated them from their children 
upon arrest without offering them the choice of bringing their children into detention with them.

In any situation where housing or detention may directly or indirectly affect a child, the CBSA 
officer must take into consideration the parent[’s] opinion. In addition, the child’s opinion must 
also be considered, in accordance with their age and maturity. … To obtain free and fully 
informed consent from the child’s parent, the CBSA officer must explain to them that they have 
a choice to accept or refuse the housing of their child, and that their decision will not affect their 
immigration case.44 
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HOW MANY CANADIAN CHILDREN END UP IN IMMIGRATION DETENTION? 

The IHRP also interviewed three formerly detained mothers, who had been allowed to bring their children into 
detention with them. Two of the mothers told the IHRP that they felt CBSA constantly pressured them to remove 
their infant children from the IHC, even though they were both still breastfeeding.45 Another formerly detained 
mother told the IHRP that, on the basis of a faulty psychiatric assessment, CBSA invited Children’s Aid Society 
to intervene and potentially remove her daughter from her custody.46 Children’s Aid Society made no finding of 
parental abuse or neglect, and did not remove the child from her mother’s custody.47 Child protection services are 
mandated to intervene only to ensure that children are free from parental abuse and neglect.48 However, according 
to CBSA, “officers must contact CPS [child protection services] if detention is envisioned … beyond the 48-hour 
period,” following the best interests of the child assessment and if it is determined that there are no alternatives to 
detention.49

Regardless of whether children are ultimately permitted to accompany their parents in detention, it is crucial that 
this decision be based on a comprehensive analysis of the best interests of the child on a case-specific basis, 
which includes both parent and child perspectives and a meaningful review of alternatives to detention.
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Voices from the Inside
The IHRP interviewed nine detained and formerly detained mothers of Canadian children, from the Middle East, 
West Africa, Central America, and the Caribbean.50 These mothers described the arbitrary and rigid rules of the 
detention facilities in Toronto and Laval where they were held, and how the conditions eroded their capacity to 
effectively protect and care for their children. Such was the case whether the children were housed in detention 
or separated from their detained parents. Without exception, the mothers expressed profound anguish about 
the detrimental physical and mental health impact on their children. Their stories provide a glimpse into the lived 
experiences of Canadian children affected by the Canadian immigration detention regime.51  

Daevon52

Abigail was on her way to church with her infant son, 
Daevon, when CBSA officers arrested her in October 
2014, a few days before Thanksgiving. Daevon was four 
months old at the time. Abigail and Daevon remained in 
detention for nearly six months. 

“[CBSA officers] were adamant,” Abigail said, “they just 
want you to [be deported], they don’t care about you or 
the baby or why you’re running.” In 1998, Abigail first 
fled from Jamaica to a nearby country after reportedly 
enduring physical and sexual abuse from her former 
partner, Dwayne, who had become involved with a 
violent gang. Dwayne tracked her down a decade later, 
forcing her to flee again, this time to Canada, where she 
claimed refugee status. Abigail met with her counsel 
only twice before her refugee hearing, and in 2012, the 
Immigration and Refugee Board refused her claim. 

Although Abigail feared for her life, she said she would 
have voluntarily returned to Jamaica had it not been for 
her Canadian child. Daevon was born with severe health 
problems, and required surgery and extensive medical 
care that would not be available in Jamaica. Without this 
treatment, Daevon risked permanent disability. 

Once in detention, CBSA initially refused to allow Abigail 
to accompany Daevon to his appointments.53 When she 
refused to part from her son, CBSA officers told Abigail 
that she could only accompany Daevon in handcuffs.54 
“I told them, ‘I don’t care [about the handcuffs], … I will 
never send [Daevon] out alone.’” Ultimately, Abigail 
was not placed in handcuffs because she had to carry 
Daevon. But she reported that other detainees were 
handcuffed during their own hospital visits: “with chains 
and shackles, like you’re a prisoner. … It makes you feel 
like you’ve committed the worst crime.” 

Beyond Daevon’s medical appointments, Abigail 
constantly felt pressured to part with her infant son. 
Abigail said CBSA repeatedly asked her to give Daevon 
to her former partner (Daevon’s father), her brother, or 
her friends from Church who had visited her at the IHC. 
“CBSA pressured me because they wanted me to leave 
[Daevon] with someone so I could [be deported],” she 
said. But Abigail refused to part with Daevon: “I said, 
‘No, I can’t, it’s my baby.’” The pressure kept her from 
sleeping: “I never really slept [well] because I was so 
scared. I always thought they’re going to take him away.” 
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Abigail and Daevon were held in a room in the mother-
and-child wing of the IHC. Abigail noted that one of the 
main difficulties was the lack of privacy and the constant 
room searches. She recalled an instance where she 
was in the middle of bathing Daevon when a guard 
conducted a room search.55 “I couldn’t even get my 
baby dressed before they came in to flip the bed, the 
crib and everything. It’s like you’re in prison, you know? I 
had to just wrap him up and bring him to the eating area 
so they could keep doing the search.” 

Detention had a significant impact on Daevon. Abigail 
said the limited nutrition that Daevon received in 
detention has had a lasting effect on him. “Even now 
[after release], [Daevon] doesn’t eat anything — just 
baby formula and yogurt. … Before I got arrested, 
[Daevon] used to eat avocado or pureed foods, but he 
doesn’t eat that now because he is not used to it.” 

Daevon also had regular nosebleeds due to the dry 
air and the lack of ventilation in the facility. When 
Abigail notified the CBSA, “they put us into isolation 
with a humidifier. … They said, if [Daevon] wanted the 
humidifier, we had to stay in isolation because if I got 
one, everyone else would want one, too.”56 For three 
days, Abigail and Daevon stayed in the room alone. 
“You can’t walk around, you can’t talk to anyone; you are 
isolated. It’s like in prison,” she said. “But I just wanted 
my baby to feel better.”

Since the windows to the facility are shut, detainees 
have to go to the yard to get fresh air. “They let us 
go outside in the morning and the afternoon,” Abigail 
said. When detainees re-entered the facility, they would 
be searched. “You feel violated,” Abigail reported. 
“[Children] start to put up their hands automatically 
because they know they would be pat down.” 

Three months into detention, Abigail was diagnosed with 
Major Depressive Episode and Complex Post-Traumatic 
Stress Disorder. The psychological assessment noted 
that Abigail “feels like her life is not worth living and her 
concern for her son’s well-being is the only reason that 
she pushes herself to keep going.” According to Abigail, 

these mental health issues often manifested themselves 
through severe panic attacks. “At night, I would wake 
up and feel like I can’t breathe. But I used to hide it … I 
was scared that I was going to lose it, but then I had to 
be strong for my baby. I didn’t want [CBSA] to think I’m 
going crazy and try to take [Daevon] away to Children’s 
Aid. That part was really hard for me. I was suffering, 
and I had to hide it.” 

Abigail’s concerns were hardly addressed at detention 
review hearings. CBSA hearing officers repeatedly 
insisted that “[Daevon] is not detained.” According to 
Abigail the CBSA hearing officers “didn’t have empathy 
or think about my baby’s welfare. … Their job is to 
convince the [Immigration Division adjudicator] not to 
let you out, period.” According to Abigail, every time 
she brought up the impact of detention on her son’s 
well-being, the officers reiterated that Daevon was 
just visiting, and he could leave anytime. “But I’m his 
mom, I’m his caregiver, he’s breastfeeding, how can he 
leave?” she said. 

In early 2015, Abigail was granted permanent 
resident status after filing a successful humanitarian 
and compassionate application.57 Reflecting on her 
experience in immigration detention, Abigail said, “I 
think they robbed a lot from me and my baby. I felt like 
I failed [Daevon]. I didn’t feel like I was a good mom. 
… I think he went through a lot. He doesn’t remember, 
but I’m trying to make up for those months. Sometimes I 
still blame myself. … But you know, it’s not like all of us 
immigrants are bad. They don’t know the experiences 
that we have gone through back home.”
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Oscar58

CBSA arrested Mariame with her five-month-old infant, 
Oscar, during a routine reporting appointment in October 
2015. Mariame’s refugee application had been rejected, 
but her humanitarian and compassionate application 
was still in process.59 “My son was crying because they 
were searching me, and … he was hungry,” Mariame 
said. “I couldn’t attend to him, I couldn’t breastfeed 
him.”60 

When she protested that detention was harmful to her 
infant, she was told that she could give him to someone 
outside of detention to care for him. “But I can’t give my 
baby to anyone,” she said. 

The detrimental impact of confinement on Oscar’s well-
being soon became evident. “My son could never sleep 
well. … He didn’t eat well, he lost a lot of weight, … 
[and] he cried all the time. All the windows were always 
closed, and he had a lot of rashes on his body because 
the air was dry. Babies need fresh air.” When Mariame’s 
friend brought moisturizing cream for her son, she was 
told that she “didn’t have the right to keep it,” and it 
was confiscated. She was never given a reason for this: 
“When we would leave the room, they would come in, 
search everything, and throw it out.” 

To get fresh air, Mariame and Oscar had to go to the 
yard of the facility. But when they re-entered the building, 
they were both searched. “[Oscar] didn’t know what was 
going on, but I was crying because they were treating us 
like prisoners.” 

According to Mariame, on one occasion, CBSA 
provided her with baby formula that had been expired 
for more than a year.61 When she brought this up at her 
subsequent detention review hearing, the CBSA hearing 
officer denied any fault on CBSA’s part “because the 
baby could be elsewhere. … Every time they told me 
that it wasn’t good for him to be in detention, but that it 
was my choice.” 

After three months in detention, Mariame obtained a 
guarantor, who agreed to abide by certain conditions 
and pay $5,000 for her release. Mariame still has 
nightmares about being arrested. “I still get scared 
every time someone knocks on my door,” she said. “We 
did not do any crime, why do they treat us as criminals?” 

Aaliya62

Naimah was arrested in February 2015. Her eight-year-
old daughter, Aaliya, was at school at the time, and 
CBSA picked her up during recess on the way to the 
detention centre. “The minute she saw me, she started 
to cry,” Naimah said. The two remained in detention for 
a year and three weeks. 

Once they arrived at the detention facility, Naimah and 
Aaliya were given food. Naimah refused to eat because 
she was fasting for religious purposes at the time. “They 
said if I did not eat, they would send me to prison. … I 
told them, I’m not a criminal, I’m just here [in Canada] for 
my child to have a better life.” 

Aaliya had a difficult time adjusting to life in detention. 
She was “crying everyday, [saying] ‘Mommy, I want 
to go to school,’ because she loved to go to school,” 
Naimah said. “I did everything I could do for this child — 
Canadian child — to go back to school.” Aaliya would 
put on her school uniform in the detention cell and cry.  

Several months into detention, Aaliya had a severe 
nosebleed and the nurse at the facility recommended that 
she go to the emergency room. However, CBSA initially 
refused to allow Naimah to accompany her daughter to 
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the hospital. “My child is bleeding, we need to go to the 
emergency, and [the CBSA officer] said, ‘No, you, the 
mother, can’t go.’ I said, ‘Why? … What do you know 
about my child?’ … I told [Aaliya], ‘If [the hospital staff] 
ask you any questions, say ‘Ask my mother.’ I want them 
to know that she still has a mother.” Finally, following 
the intervention of counsel, Naimah was allowed to 
accompany Aaliya to the hospital. However, she was 
handcuffed. “I’m not a criminal,” Naimah repeated. “Just 
because my child is sick, they put me in handcuffs.” 

The nurse at the detention facility attributed Aaliya’s 
nosebleeds to the dry air in the facility. The nurse had 
previously given Naimah Vaseline to apply on top of 
Aaliya’s nose in order to prevent further nosebleeds, but 
the CBSA manager had confiscated it from their room. “I 
went back to the nurse, and she gave me another one. 
[The IHC manager] took it again,” Naimah said. 

A psychological assessment revealed that living in 
detention had “numerous harmful physical and mental 
effects [on Aaliya], … including bed-wetting, feelings 
of sadness and anxiety, thoughts of death, frequent 
nightmares and loss of appetite.”63 Eight months into 
detention, Aaliya was diagnosed with severe depression 
and severe Post-Traumatic Stress Disorder.64

 
Naimah also experienced health issues in detention. 
On one occasion, she developed a severe toothache. 
The physician at the detention facility provided her 
with painkillers and antibiotics, but said that no other 
medical intervention is covered. “I struggled, and one 
night, I almost died [of pain],” Naimah said. When CBSA 
refused to take her to the hospital, she said she would 
call 911. “The [IHC] manager said that if I call 911, they 
would take me to prison. I said, ‘Take me to the hospital 
or take me to prison. I want my life, I don’t want to die 
and leave my child because of you. You are here to 
take care of me, not to punish me. I’m not a criminal. 
Even if I had killed somebody, you don’t have to treat 
me like this.’” Eventually, CBSA took Naimah to the 
hospital, and she had her tooth extracted a few months 
later. “Imagine, I was going through that pain … with 
painkillers everyday.”65 

A few months into detention, CBSA called the Children’s 
Aid Society to assess whether Aaliya should be 
separated from her mother. According to Naimah, the 
examiner who conducted her interview concluded: “You 
are not abusing your child, so I cannot take your child 
away from you. If I take her away from you, it would be 
worse for her.”
 
Detention review hearings were particularly stressful for 
both Naimah and Aaliya. According to Naimah, “[Aaliya] 
used to cry every time. So then, one day, they said she 
can’t come anymore.” Although Naimah tried to raise 
Aaliya’s best interests in her detention review hearings, 
adjudicators repeatedly refused to consider these 
arguments because they deemed them to be outside 
of the Immigration Division’s jurisdiction. Naimah also 
suggested a variety of alternatives to detention. “We 
begged them to put me under house arrest so that my 
child could go to school,” Naimah said. “I will never 
understand what is the benefit of putting my child in 
detention for a year.” 

After nearly 13 months, Naimah and Aaliya were released 
from detention without conditions, on a temporary 
residence permit issued by the Minister of Immigration, 
Refugees and Citizenship Canada.
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Alicia66

Selena had been living in Canada since 2001. Her 
refugee application was refused in 2010, when her 
daughter, Alicia, was two years old. Selena received a 
deportation order, but her date of removal was extended 
because her daughter required emergency surgery. 
“She was born with a medical condition; one of the 
ventricles in her brain was enlarged and accumulating 
fluid.” Selena did not report to CBSA following her 
deportation order. “Because my daughter had recently 
had the surgery — it wasn’t like the flu or a broken arm, 
it was something wrong with her brain — I didn’t want to 
take the chance to go back.” 

In early November 2016, Selena was on the way to 
drop off Alicia, now eight, at school when CBSA officers 
intercepted her in her building’s hallway. According to 
Selena, upon her arrest, CBSA officers did not give her 
the option to keep her daughter with her in detention. 
“They just asked whether there was somewhere they 
could drop her, or someone who could take her.” But 
even if she were given the option, Selena said she would 
be torn: “I’ve never been apart from my daughter. If I 
die tonight, I will have died of a broken heart because 
I’ve never been away from her for so long. Since she 
was born I’ve always been there for her. But at the same 
time, being out there at least she has her dad, and for 
the most part she can go to school.” 

On that November morning, Alicia “knew [CBSA 
officers] were here to take mommy away, so she was 
crying uncontrollably.” Her father came to pick her up 
that morning, but since then “she has been going from 
house to house” — sometimes staying at Senena’s 
partner’s house. “It’s really affecting her,” Selena said. 
Alicia’s school teacher informed Selena that Alicia is 
not playing as she used to during recess. “I know she’s 
depressed, because she’s always been a kid that loves 
to play,” Selena said. “She misses me and I miss her too. 
You can tell there’s a difference, everything is different, 
it’s just so hard.” Alicia’s father also told Selena that, “at 
night [Alicia] just wakes up and starts crying.” 

 “When I call her, she wants to know why they are 
separating us, and why it’s taking so long for me to come 
back home so things can be the same with us, so I could 
drop her to school,” Selena said. “But I don’t have the 
answer to give her, she’s so young and I can’t give her 
all the details she needs.” 

“I always want to call her, … when I hear her voice it puts 
me at ease,” Selena reflected. “But at the same time I 
don’t want to [call her] because it breaks my heart that 
I’m not there with her. It breaks my heart that when she 
comes to visit I cannot hold her.”67 

According to Selena, none of these considerations were 
taken into account at her detention review hearing. “The 
[Immigration Division adjudicator] was very focused on 
the fact that … he doesn’t trust me to follow instructions,” 
Selena reported. “He didn’t mention [Alicia] at all.” 

Selena emphasized that she lives like a prisoner in 
immigration detention. “When you look out from the 
window, the bars — it feels like prison. … Every corner 
you turn there’s a guard.” And yet, Selena did not receive 
the opportunities available even to alleged criminals. 
“People do all this crime and they get bail, they get to 
walk free until the proceedings. The only thing I did was 
… I didn’t go back when I was supposed to, I wanted to 
live here to have a better life because I have a daughter 
here, and a boyfriend here who is a permanent resident. 
But I didn’t get bail. It is so unfair.” 

Detention has had a serious impact on Selena’s mental 
health. “Sometimes I’m scared I’m going to go crazy.” 
The uncertainty of the circumstances makes it particularly 
difficult. “Not knowing what the outcome is going be — it 
makes it hard to sleep at night. Many nights I go without 
sleep. I don’t know if I can do it much longer.” 
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Ameera and Kaia68

Jamal and Laila arrived in Canada as asylum seekers in 
2006. They spent the next decade waiting for a response 
to their refugee application, and challenging the refusal 
of their claim. Although their daughters, Ameera and 
Kaia, are Canadian-born, they have never lived with the 
certainty that they would be able to grow up in Canada 
like other Canadian children. 

In 2014, Jamal and Laila received a deportation order. 
CBSA told them that their daughters, aged six and eight 
at the time, could either stay in Canada without them, 
or leave Canada with them. “I don’t know how [CBSA] 
could tell us to bring two young Canadian girls to an 
[authoritarian] regime,” Jamal said. The prospect of 
being separated from their children was particularly 
concerning to Jamal and Laila because Ameera has a 
medical condition that requires constant care. “I don’t 
trust anyone else to give [Ameera] her medication,” Laila 
said.

In December 2014, following a routine traffic stop, 
Jamal was arrested and detained at the Laval IHC and 
subsequently deported. The impact on Laila and the 
children was “very harsh,” according to Jamal. Ameera 
experienced an immediate flare-up in her medical 
condition, and she needed to have her medical dosages 
augmented. Kaia became angry with her father because 
she was convinced that he had left them deliberately, 
and she stopped speaking with him for three months. 
Laila and both children were soon diagnosed with 
depression. According to Laila, her daughters lost 
weight, stopped eating regularly and had trouble 
sleeping. When Laila tried to explain why their father was 
gone, Ameera responded, “We’re Canadian, he could 
stay with us!” 

“Instead of playing, they are trying to understand how 
immigration rules work,” Jamal said. “Instead of building 
them as citizens, [the immigration detention regime] is 
destroying their humanity. You can see the pain in their 
eyes, they’re lost.”
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Nathan and David69

Rhea is a single mother of two boys, Nathan and David, 
aged 9 and 14 years. Rhea had been living in Canada 
since 1999, after fleeing her country of origin due to 
severe domestic violence. “My body is like a map 
of abuse,” she said. Both of Rhea’s sons have health 
issues that require her constant care.
 
Rhea was in her apartment with her sons when CBSA 
officers arrested her in October 2016. According to Rhea, 
the CBSA officers said, “We cannot take the children,” 
and asked whether there was someone who could take 
care of them. Ultimately, the officers left Nathan and 
David with Rhea’s estranged brother. “But my brother 
is busy, he doesn’t have children, and he has no way 
of taking care of my kids,” Rhea said. “[CBSA officers] 
don’t care about my children. They didn’t care that my 
children were crying, that they were a mess. They didn’t 
care about leaving my children on a street corner with a 
stranger to take care of them.”
 
Rhea did not have legal representation at her first 
detention review hearing. She notified the Immigration 
Division adjudicator that she is ready to leave Canada, 
but needs “a chance to pack [her] stuff and get [her] 
children ready.” The adjudicator refused to release her 
from detention. Although Nathan and David came to the 
detention centre to attend the hearing, they were not 
allowed inside the hearing room. “My sons wanted to 
hug me, but [CBSA] did not allow them to come inside. 
They didn’t give me a reason, they just said ‘no.’”
 
At the time of the interview, Rhea had been detained a 
few days, and her children were severely affected by 
her detention. “They call me and we just cry,” she said.
 
“What I really want are my children. I need to be there 
with them because they really need me. … All that I’m 
fighting for is my kids.”
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BEST INTERESTS OF THE CHILD
Information obtained by the IHRP through access to information requests indicates that in 2013, CBSA developed 
a robust draft “Framework of Guiding Principles for the CBSA’s Treatment of Children.”70 The aim of this draft 
Framework was to “improve awareness, ensure that children’s rights are taken into account when the Agency 
develops and implements policies and programs, adopts best practices and provides employee training.”71 The 
draft Framework consisted of seven guiding principles, which were supported by the recommendations of the 
United Nations High Commissioner for Refugees (UNHCR) and the CRCS: 

• “Best interest of the child; 
• “Right to express views freely; 
• “Measure of last resort; 
• “Limitation of physical restraint and the use of force;
• “Separation from parents and maintenance of relationship; 
• “Preventing crimes against children; and 
• “Child development.”72 

The draft Framework described the best interests of the child as a nuanced analysis that “refers to the overall 
well-being of the child,” and accounts for a host of specific criteria, including “the child’s safety needs, medical 
needs or emotional needs.”73 Furthermore, the draft Framework noted that “decision makers are to determine which 
of the available options best respects the child’s rights,” and that the “best interest of the child shall be a primary 
consideration.”74 Finally, the draft Framework noted that a child’s views “shall be given due weight,” and the child is 
to be provided with the “opportunity to be heard in any administrative proceeding affecting the child.”75 

According to CBSA, while the draft Framework has not been formally introduced, “the document has been 
influential in changing our operational priorities over the last year,” and “relevant information in this draft policy has 
been included in our new policy Guidelines for the Detention of Minors.”76 

Best Interests of the Child in Detention Review Hearings: 

BB and Justice for Children and Youth v. Minister of Citizenship and Immigration 

As noted above, de facto detained children do not have access to detention review hearings. For this reason, the 
only legal avenue to consider the best interests of de facto detained children is through their detained parents’ 
detention review hearings. Section 248 of IRPR lists the factors that Immigration Division adjudicators must 
consider in detention review hearings.77 However, this list does not include the best interests of the child. As a 
result, until the court challenge known as BB and Justice for Children and Youth v. Minister of Citizenship and 

Immigration (BB & JFCY), Immigration Division adjudicators explicitly refused to consider the best interests of the 
child in detained parents’ detention review hearings. 
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BEST INTERESTS OF THE CHILD

In August 2016, the Federal Court confirmed in BB & JFCY that the list of factors set out under section 248 of IRPR 
is not exhaustive.78 In addition to the listed factors in section 248, the Immigration Division must also consider 
“other relevant factors as determined by the facts of the specific case.”79 In particular, “the interests of a child who 
is housed in an Immigration Holding Centre at the request of the detained parent can be considered under other 
relevant factors.”80 Accordingly, the best interests of a de facto detained child are well within the jurisdiction of the 
Immigration Division’s range of considerations in reviewing a parent’s continued detention. 

Although the Order of the Federal Court in BB & JFCY was issued on consent, there is no reason to treat it as 
having less precedential value than if it had included detailed reasons for judgment.81 According to Andrew 
Brouwer, Senior Counsel in Refugee Law at Legal Aid Ontario, and a counsel on this case, the fact that the Order 
was issued by the Court is a confirmation by the Court that it is the correct interpretation of the law.82 

As part of the settlement with the Department of Justice, CBSA distributed instructions to its hearings officers 
regarding “cases involving Canadian children who are housed at an IHC at the request of their detained parent” 
(see Appendix C).83 The instructions require CBSA hearing officers to bring the BB & JFCY Order to the attention of 
Immigration Division adjudicators. 

Aftermath of BB & JFCY: Potential and Shortcomings 

BB & JFCY is a crucial step toward making Canadian children “visible” in immigration detention law. It provides a 
procedural mechanism — the parent’s detention review hearing — in which the best interests of the child are taken 
into consideration. Furthermore, although the circumstances of this case required a focus on Canadian children 
housed in detention as “guests,” the Order has wider application. By confirming that the factors listed under section 
248 of IRPR are not exhaustive, the Order should signal to the Immigration Division that it must also consider the 
interests of children who are separated from their detained parents.84 

Ultimately, BB & JFCY is a recognition that — whether children are housed in detention or separated from their 
detained parents — the best interests of the child are clearly relevant to decisions concerning a parent’s continued 
detention. By confirming the Immigration Division’s wide jurisdiction to consider factors beyond those listed in 
section 248 of IRPR, BB & JFCY allows adjudicators the flexibility to make decisions that are more comprehensive 
and tailored to the circumstances of each case. 

Nevertheless, the standard set by BB & JFCY continues to fall short of the standards prescribed by international 
law. The Convention on the Rights of the Child (CRC) provides that “in all actions concerning children, whether 
undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative 
bodies, the best interests of the child shall be a primary consideration” (emphasis added).85 As it stands, while 
BB & JFCY puts the best interests of the child on the map, it remains only one of several factors that Immigration 
Division adjudicators are required to consider — instead of a primary consideration, as mandated by the CRC. 

Furthermore, while BB & JFCY provides for a procedural mechanism to account for the best interests of the child, 
neither framework nor guidelines exist to ensure the best interests of the child are substantively accounted for in 
decisions concerning a parent’s continued detention. As a result, the IHRP is concerned that analysis of the best 
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interests of the child in immigration detention cases could lack meaningful content and fall short of international 
standards. The United Nations Committee on the Rights of the Child has developed a non-exhaustive, 
non-hierarchical list of elements to be considered in assessments of best interests of the child.86 This list makes 
it clear that identifying the best interests of the child is a complex and multi-faceted legal concept that requires a 
nuanced and comprehensive analysis of the case at hand. 

The recommendations of “No Life for a Child” serve to mitigate the shortfalls remaining following BB & JFCY. In 
particular, the best interests of the child should be read into sections 60 of IRPA and 248 of IRPR as a primary 
consideration in detention-related decisions that affect children. The immense gravity of cases involving children 
demands strong legislative and regulatory safeguards. 

Current Issues: BB & JFCY in Detention Review Hearings 

Although CBSA distributed instructions to its hearing officers regarding how BB & JFCY should be interpreted, 
concerns have arisen regarding the application of the Order by the Immigration Division. In at least one case, 
an adjudicator determined that he was not obliged to follow the Order.87 This determination is particularly 
consequential in the current context, given that Immigration Division adjudicators must consider prior decisions 
before deciding whether continued detention is justified, and require “clear and compelling reasons” to depart 
from previous decisions.88 In other words, previous decisions weigh heavily in detention review hearings, and any 
misinterpretations of the law risk establishing precedents that would derail the important objectives flowing from the 
BB & JFCY decision.

BEST INTERESTS OF THE CHILD
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A Way Forward
Over the past several months, the Canadian government has shown a strong commitment to addressing issues 
within the immigration detention regime. CBSA has committed to taking meaningful steps that aim to reduce child 
detention and family separation “as much as humanly possible.”89 Viable alternatives to child detention and family 
separation involve community-based non-custodial programs that allow authorities to ensure that individuals abide 
by immigration proceedings.90 Such programs also protect individuals’ fundamental human rights and ensure that 
children have the opportunity to develop in a healthy environment.91 

Child detention and family separation come at a great price for Canada. From a financial perspective, alternative 
to detention programs are far more cost-effective than detention. For example, between 2010 and 2014, the 
yearly cost of the Toronto Bail Program ($1.1 million) was about one-twentieth the cost of detention in IHCs ($21.5 
million).92 

There are also additional long-term costs when it comes to Canadian children and those who will ultimately become 
members of Canadian society. The traumatic experiences associated with child detention and family separation 
have been widely shown to be detrimental to mental health.93 Such experiences may inhibit children’s capacity 
to properly adjust to Canadian society, trust public authority figures, and become productive members in their 
communities. Compromising children’s mental health through detention and family separation risks setting them 
up for potential pathologies and social dysfunction, which may have to be remedied through educational support, 
social welfare and health-care coverage. 

Finally, violating the human rights of some of the most vulnerable members of our society is a blemish on Canada’s 
reputation as a human rights defender. Such practices are especially out of step with Canada’s renewed efforts to 
become a global leader as a multicultural safe haven for refugees and migrants. 
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The following recommendations are directed to the Ministry of Public Safety and Emergency Preparedness, 
the Ministry of Immigration, Refugees and Citizenship, as well as Canada Border Services Agency officers and 
Immigration Division adjudicators. These recommendations represent initial steps toward improved protection 
of children’s rights in the immigration context. These recommendations complement, and build upon, the 
recommendations in the IHRP’s 2015 report, “We Have No Rights,” (in particular, the recommendation to 
create a rebuttable presumption in favour of release after 90 days of detention, for all adult detainees). Given 
the existing discretionary power under IRPA and IRPR, authorities may implement these recommendations in 
practice even before legislative and regulatory amendments are completed. 

Revise section 60 of IRPA to clarify that the best interests of the child should be a primary 
consideration in all decisions concerning children. Children and families with children should not 
be detained, or housed in detention, except as a last resort; specifically, where the parents are 
held on the basis of danger to the public. In all other cases, children and families with children 
should be released outright or accommodated in community-based alternatives to detention. 

Revise IRPA and/or introduce new regulations to prohibit under any circumstance the solitary 
confinement or isolation of children in immigration detention. In order to avoid co-mingling of 
unaccompanied minors with non-family adults, unaccompanied children should not be detained. 

Create policy guidelines to increase access to quality education, recreational opportunities, 
medical services, and appropriate nutrition within immigration detention facilities. However, the 
amelioration of detention conditions and services for detainees must not diminish efforts to reduce 
the scope of immigration detention and to eliminate child detention.  

Revise section 248 of IRPR to incorporate the best interests of the child as a primary consideration 
for any detention-related decision that affects children; including situations where children are 
formally detained, where children accompany their parents in detention as “guests,” and where 
children are separated from their parent as a result of the parent’s detention.

Revise IRPR and/or introduce new regulations to require conditions of release imposed on children 
and families with children to be the least restrictive conditions suitable in the circumstances, 
and only imposed where unconditional release is inappropriate. Conditions of release should be 
reviewed regularly to determine whether they continue to be necessary in the circumstances.  

Introduce regulations and/or policy guidelines detailing when and under what circumstances 
alternatives to detention and family separation are to be used, and how they are to be implemented. 

1. 

2. 

3. 

4. 

5.

6.

Recommendations
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7.

RECOMMENDATIONS

Engage community organizations to create non-custodial, community-based alternatives to 
detention and family separation, and make these available in law and in practice for children and 
families with children. Community-based alternatives should allow children to reside with their 
family members in the community.
 Expand and increase the transparency of existing third-party risk management    
 programs and develop other community-based programs in coordination with 
 non-governmental organizations and civil society partners. 
 Provide individualized case management to children and families with children who are   
 benefiting from community-based programs.

Collect and publish information about children in immigration detention, whether they are under 
detention order or accompanying their detained parents as “guests”, including:
 the number of children housed in detention;
 the reason for children’s detention;
 the length of time children spend in detention;
 the ages of children who are housed in detention; 
 the immigration status of children who are housed in detention;
 the number of hours of schooling that children receive in detention; and 
 the number of parents who are detained without their children. 
Data should also be collected and published to reflect the number of children who are separated 
from their detained parents, and held in child protection agencies, as well as the number of 
children and families with children who are benefiting from community-based alternatives.  

Introduce regulations and/or policy guidelines requiring Canada Border Services Agency officers 
to inform the Refugee Law Office, Office of the Children’s Lawyer, Justice for Children and Youth, 
the Children and Youth Advocate, and similar organizations outside of Ontario, as soon as a child 
is placed in a detention centre, whether or not under a formal detention order.  

Introduce regulations and/or policy guidelines requiring Immigration Division adjudicators, and 
Canada Border Services Agency officers and subcontractors to receive quality training on human 
rights, diversity, viable alternatives to detention, and the effects of detention on children’s mental 
health. Training should also be regularly updated. 

Increase access to immigration detention facilities for agencies such as the UNHCR, the Canadian 
Red Cross, as well as legal professionals, mental health specialists and researchers. 

8.

9.

10.

11.

a.

b.

a.
b.
c.
d.
e.
f.

g.
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INSTRUCTIONS FROM CBSA TO ITS HEARINGS OFFICERS, 
DISTRIBUTED BY CBSA ON AUGUST 29, 2016:  
 
 
Subject: URGENT PLEASE READ IMMEDIATELY: GUIDANCE FOR HEARINGS OFFICERS FOLLOWING 
COURT SETTLEMENT RE: DETENTION FACTORS 
  
*** FRENCH TRANSLATION WILL FOLLOW 
  
PLEASE SHARE WITH HEARINGS OFFICERS WITHOUT DELAY 
  
The Federal Court recently issued an Order for Judgement based on a Motion for Judgement on Consent 
of all parties in the case B.B. and Justice for Children and Youth v. MCI IMM-5754-15.  The subject matter 
of this case was whether the Immigration Division (ID) had the jurisdiction to consider under R. 245 and 
R. 248 the interests of a Canadian child who is housed at an Immigration Holding Centre (IHC) at the 
request of the detained parent when considering if the parent should be released from detention. 
  
The parties settled the case.  The first part of the settlement agreement involved the parties making a 
Motion for Judgement on Consent to have the judicial review allowed on certain terms.  Those terms are 
reflected in the Order for Judgement attached and should be taken as the position of the government 
on these specific issues. 
  
The second part of the settlement involved the parties agreeing that certain instructions would be 
provided to Hearings Officers in order to clarify the government’s position and the meaning of a 
previous Federal Court case Shote v. MCI  2004 FC 115 which until now the ID has relied on for the 
proposition that it does not have the jurisdiction to consider the interests of a Canadian child who is 
housed at an IHC at the request of the detained parent when considering if the parent should be 
released from detention.   
  
The following text is the instructions that the government has agreed to provide to Hearings Officers 
and this text should be taken as the position of the government in cases involving Canadian children 
who are housed at an IHC at the request of their detained parent. 
  
a)    The Respondent will instruct ID Hearings Officers to bring the Order on Consent to the ID’s 

attention.  The Respondent will instruct Hearings Officers that Shote is being misapplied by the ID and 
that Shote does not stand for the proposition the ID believes it does.  While in Shote, the Court 
concluded that the ID erred in releasing the detained parent based on an irrelevant factor, namely 
the superior interests of the child, the Court did confirm at paragraph 29 that R. 245(g), which covers 
strong ties to the community when considering flight risk, may include the presence of children but 
that factor does not supersede other factors.  Hence, the ID could have considered the Applicant’s 
child as a tie to Canada and how the presence of that child and her interests could motivate or 
influence the detained parent to comply with terms or conditions of release in assessing whether the 
person concerned presents a flight risk. 

  
b)     The Respondent will instruct Hearings Officers that in Shote the litigation centred on R.245.  The Court 

therefore did not turn its mind to R. 248.  Shote is silent as to what factors can be considered under 
R.248 as that issue was not before the Court. 
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CBSA’s Response to the Preliminary Draft of this Report
February 3, 2017

Response from the Minister of Public Safety to the IHRP’s 
“No Life for a Child”

November 8, 2016

Response from the Minister of Immigration, 
Refugees and Citizenship to the IHRP’s “No Life for a Child”

October 11, 2016
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