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SHORT TITLE 

…

INTERPRETATION 

Definitions 

      2. In this Act, 

"agency of a foreign state" 

"agency of a foreign state" means any legal entity that is an organ of the foreign state but that is separate from the foreign state; 

"commercial activity" 

"commercial activity" means any particular transaction, act or conduct or any regular course of conduct that by reason of its nature is of a commercial character; 

"foreign state" 

"foreign state" includes 

	(a)
	
	any sovereign or other head of the foreign state or of any political subdivision of the foreign state while acting as such in a public capacity,
	

	(b)
	
	any government of the foreign state or of any political subdivision of the foreign state, including any of its departments, and any agency of the foreign state, and
	

	(c)
	
	any political subdivision of the foreign state;
	


"political subdivision" 

"political subdivision" means a province, state or other like political subdivision of a foreign state that is a federal state. 

“Crime against humanity”

“Crime against humanity “ means murder, extermination, enslavement, deportation, imprisonment, torture, sexual violence, persecution or any other inhumane act or omission that is committed against any civilian population or any identifiable group and that, at the time and in the place of its commission, constitutes a crime against humanity according to customary international law or conventional international law or by virtue of its being criminal according to the general principles of law recognized by the community of nations, whether or not it constitutes a contravention of the law in force at the time and in the place of its commission.. This does not limit or prejudice in any way the application of existing or developing rules of international law as they continue to define the content of a “crime against humanity.” 

“Genocide” 

“Genocide” means an act or omission committed with intent to destroy, in whole or in part, an identifiable group of persons, as such, that at the time and in the place of its commission, constitutes genocide according to customary international law or conventional international law or by virtue of its being criminal according to the general principles of law recognized by the community of nations, whether or not it constitutes a contravention of the law in force at the time and in the place of its commission. This does not limit or prejudice in any way the application of existing or developing rules of international law as they continue to define the content of “genocide.” 

“War crime”

“War crime” means an act or omission committed during an armed conflict that, at the time and in the place of its commission, constitutes a war crime according to customary international law or conventional international law applicable to armed conflicts, whether or not it constitutes a contravention of the law in force at the time and in the place of its commission. This does not limit or prejudice in any way the application of existing or developing rules of international law as they continue to define the content of a “war crime.” 

“Torture” 

"Torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from that person or a third person information or a confession, punishing that person for an act they or a third person has committed or is suspected of having committed, or intimidating or coercing the person or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.

‘Extra-Judicial Execution’

An extra-legal, arbitrary or summary execution brought about by the excessive or illegal use of force by a public official or other person acting in an official capacity or by a person acting at the instigation, or with the consent or acquiescence of such person, and situations in which deaths occur in custody.

‘Forced Disappearance’

A ‘forced disappearance’ means the act of depriving a person or persons of his or her freedom, in whatever way, perpetrated by agents of the state or by persons or groups of persons acting with the authorization, support, or acquiescence of the state, followed by an absence of information or a refusal to acknowledge that deprivation of freedom or to give information on the whereabouts of that person, thereby impeding his or her recourse to the applicable legal remedies and procedural guarantees. 

STATE IMMUNITY 

State immunity 

      3. (1) Except as provided by this Act, a foreign state is immune from the jurisdiction of any court in Canada. 

Court to give effect to immunity 

      (2) In any proceedings before a court, the court shall give effect to the immunity conferred on a foreign state by subsection (1) notwithstanding that the state has failed to take any step in the proceedings. 

Immunity waived 

      4. (1) A foreign state is not immune from the jurisdiction of a court if the state waives the immunity conferred by subsection 3(1) by submitting to the jurisdiction of the court in accordance with subsection (2) or (4). 

State submits to jurisdiction 

      (2) In any proceedings before a court, a foreign state submits to the jurisdiction of the court where it 

	(a)
	
	explicitly submits to the jurisdiction of the court by written agreement or otherwise either before or after the proceedings commence;
	

	(b)
	
	initiates the proceedings in the court; or
	

	(c)
	
	intervenes or takes any step in the proceedings before the court.
	


Exception 

	
	(3) Paragraph (2)(c) does not apply to
	


	(a)
	
	any intervention or step taken by a foreign state in proceedings before a court for the purpose of claiming immunity from the jurisdiction of the court; or
	

	(b)
	
	any step taken by a foreign state in ignorance of facts entitling it to immunity if those facts could not reasonably have been ascertained before the step was taken and immunity is claimed as soon as reasonably practicable after they are ascertained.
	


Third party proceedings and counter-claims …

Appeal and review …

Commercial activity 

      5. A foreign state is not immune from the jurisdiction of a court in any proceedings that relate to any commercial activity of the foreign state. 

Death and property damage 

      6. A foreign state is not immune from the jurisdiction of a court in any proceedings that relate to 

	(a)
	
	any death or personal or bodily injury, or
	

	(b)
	
	any damage to or loss of property
	


that occurs in Canada or 

(c) that occurs outside Canada as a direct result of any act of torture, genocide, a crime against humanity, a war crime, forced disappearance or extra-judicial execution as defined in this act and where the standards contained in paragraph 9(2) of this act are met.

Maritime law 

      7. (1) A foreign state is not immune from the jurisdiction of a court in any proceedings that relate to …

Cargo …

Property in Canada 

      8. A foreign state is not immune from the jurisdiction of a court in any proceedings that relate to an interest of the state in property that arises by way of succession, gift or bona vacantia. 

Enumerated acts 

9. (1) A foreign state is not immune from the jurisdiction of a court in any proceedings that relate to an act of torture, genocide, a crime against humanity, a war crime, disappearance or extra-judicial execution as defined in this act.  

Exception 

2) A State or States against which a plaintiff is asserting the application of exceptions to foreign state immunity listed either in paragraph 9(1) or 6(c) of this Act may argue the existence of a more appropriate forum without prejudice to immunity.

General 
15. The Governor in Council shall, on the recommendation of the Minister of Foreign Affairs, by order restrict any immunity or privileges under this Act in relation to a foreign state where, in the opinion of the Governor in Council, the immunity or privileges exceed those accorded by the law of that state.
R.S., 1985, c. S-18, s.15; 1995, c.5, s. 25.
Amendment Rationale 

Addition of Interpretive Definitions 

The “Interpretation” section of the State Immunity Act provides definitions essential for its application.  Similarly, the amendments proposed herein rely on a specific understanding of the crimes for which exceptions are being sought.  This is an important means of limiting the application of the exceptions and acknowledges long-standing concerns of comity.  The definitions of genocide, crimes against humanity and war crimes as set out under the “Interpretation” section are drawn word-for-word from the Crimes Against Humanity and War Crimes Act of 2000.  The Crimes Against Humanity and War Crimes Act implements the Rome Statute of the International Criminal Court and includes an international codification of the content of these crimes.  The definition of torture is taken almost verbatim from the Convention against Torture, article 1 with adjustments to reflect the modified wording of the definition under section 269(2) of the Criminal Code.  The existence of these definitions in Canadian law suggests that some measure of political discussion and due consideration have already taken place regarding the content of these international crimes and how they might be interpreted under Canadian law. 

Extra-judicial execution is not specifically defined in an international instrument or agreement.  The definition proposed above includes the caveat that the alleged act be condemned by international law, thereby preventing over-application of this category.  By contrast, the Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions (recommended by the Economic an Social Council resolution 1989/65) views the crime simply as an extra-legal, arbitrary or summary execution brought about by an excessive or illegal use of force by a public official or other person acting in an official capacity or by a person acting at the instigation, or with the consent or acquiescence of such person, and situations in which deaths occur in custody.

The definition of ‘forced disappearance’ is taken from the Inter-American Convention on Forced Disappearance of Persons adopted in 1994.  There is an alternative definition provided in the Declaration on the Protection of all Persons from Enforced Disappearance, adopted by the U.N. General Assembly in 1992, which states that ‘enforced disappearances’ occur when:


“persons are arrested, detained or abducted against their will or otherwise deprived of their liberty by officials of different branches or levels of Government, … followed by a refusal to disclose the fate or whereabouts of the persons concerned or a refusal to acknowledge the deprivation of their liberty, which places such persons outside the protection of the law…”

The definition provided in the Inter-American Convention on Forced Disappearance of Persons is the more comprehensive and specific of these two definitions, and was suggested because it thoroughly lists both the nature of the violation as well the entire range of potential state agents who may be involved in such an act.
Post-October 1 Changes to Proposed Section 9 

Restricted Access 

Maintaining international respect for Canada’s courts and judicial system is central to the consideration of any amendments to an Act that assumes jurisdiction over disputes with foreign states.  Restrictions against frivolous or inappropriate lawsuits already form an inherent part of the process by which cases that present a conflict of laws are heard under Canadian jurisdiction.  Cases brought in Canadian courts are first evaluated for a real and substantial connection to the Canadian forum.
 Even where a case meets this initial requirement, the Courts retain authority to deny jurisdiction on the basis of forum non conveniens, a discretionary power that lies with the courts to determine the most appropriate forum.
 The combined effect of these restrictions leads us to believe that no additional restrictions over the right to plead one of the amended exceptions to state immunity are warranted.

Independent Exception 

The addition of an independent exception (listed as section 9) to state immunity was inspired by the prohibition of these crimes under jus cogens
 and existing exceptions to sovereign immunity in the U.S. Foreign Sovereign Immunities Act and Torture Victims Protection Act.
 

The existence of peremptory (jus cogens) norms of international law has resulted in the corresponding development of erga omnes obligations which are owed to the international community of nations.
  A violation of such an obligation is thus an offence against other states.  The offending state’s limitation over its right to immunity from judgments in a foreign jurisdiction flows from the fact that it is the other state itself which claims to have suffered harm through the violation of the peremptory norm. The International Law Commission in the Draft Articles on Responsibility of States for Internationally Wrongful Acts summarized the scope of such an obligation as one owing to, “another State, to several States, or to the international community as a whole.”
  Accordingly, the interest of the international community as a whole supersedes any single state’s immunity and thus the offending action can be exempted from domestic state immunity provisions. 

This exception finds traction in the U.S. Foreign Sovereign Immunity Act which creates an exception for state sponsors of terrorism drawn from a State Department list.  The exception is further limited to claims by U.S. nationals where the foreign state had “a reasonable opportunity to arbitrate the claim in accordance with accepted international rules of arbitration.”
 

We do not believe that Canada must provide a similar “terrorist states only” restriction over its exceptions to State immunity in order to promote accountability for torture and other serious violations of international human rights.  Because of the existing requirements for assuming jurisdiction over an international dispute discussed above, we also believe it is unnecessary to limit the application of the exception to Canadian nationals. 

The opportunity for the foreign state to address the claim in a legal forum is an option that merits consideration.  Providing this opportunity as a requirement for making a claim discourages frivolous cases and forum shopping and, more importantly, demonstrates Canada’s continued commitment to the values underlying state immunity. Where a state claims to be unjustly accused, it is encouraged to provide an alternate forum in which the case can be heard.  Such a system would also encourage the development and maintenance of domestic and international judicial and quasi-judicial bodies in which claims can be appropriately adjudicated to address systemic violations of human rights that occur in specific regimes.

Role of Governor in Council

Paragraph 15 of the existing Act should be revised or expanded to state that when a suit is filed against a sovereign nation or its subdivisions, agents etc., and if  the defendant sovereign nation raises the defence of sovereign immunity, then upon the request of the plaintiff in a petition sent to the Minister of Foreign Affairs, the Minister of Foreign Affairs shall review the claim of the plaintiff and the defence of sovereign immunity raised by the defendant, and advise the Governor in Council of his or her opinion on the immunity or lack thereof in the instant case.
To ensure that there are no delays, the Minister of Foreign Affairs (or his or her deputy) should respond to the petition of the plaintiff for his or her opinion within 90 days, and the Governor in Council should issue an order within 14 days after the opinion of the Minister of Foreign Affairs is filed.  While this proceeding is taking place, court proceedings should be stayed.  Should the sovereign state disagree with the Governors Order in Council, it can then file it’s objections.

The effect of this proposal will enable the plaintiff to avail himself or herself of the opinion of the Canadian Government.  It places the burden on the plaintiff and his counsel to write to the Minister of Foreign Affairs and explain why sovereign immunity is not available to the defendant sovereign nation.  It also provides the presiding Judge with the Executive branch’s view of current immunity law.
� Beals v. Saldanha [2003] 3 S.C.R. 416 The Supreme Court affirmed that the, “’real and substantial connection’ test, which has until now only been applied to interprovincial judgments, should apply equally to the recognition and enforcement of foreign judgments. The test requires that a significant connection exist between the cause of action and the foreign court.” (para. 28)  The test was first set out in Morguard Investments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077.


� Each province has, to a certain degree, developed its own standards for the assumption of jurisdiction over disputes involving parties or questions that cross over judicial territories. In Ontario, the standard considers fairness to the defendant and the nature of the action in Muscutt v. Courcelles 213 D.L.R. (4th) 577, (Ont. C.A.); reaffirmed in Bouzari v. Iran. In Quebec see Spar Aerospace Ltd. v. American Mobile Satellite Corp. [2002] 4 S.C.R. 205. In Quebec, as of December 1999, courts have declined jurisdiction in favour of an alternative forum (in 27 out of 77 cases) where defense was raised. Jeffrey Talpis and Shelley L. Kath “The Exceptional as Commonplace in Quebec Forum Non Conveniens Law” 34 R.J.T. 761, 2000.


� On the concept of jus cogens, see Article 53 of the Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331, 8 I.L.M. 679 (1969)


� Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. ss 1330, 1602-11 (1976); 'Torture Victim Protection Act of 1991' 28 U.S.C.A. § 1350


� Barcelona Traction, Light and Power Co., Second Phase, 1970 ICJ Rep. 5, 64 (Feb. 5)


� Draft Articles on Responsibility of States for Internationally Wrongful Acts. See especially Articles 26, 31-33. Available online at: � HYPERLINK "http://www.un.org/law/ilc/texts/State_responsibility/responsibilityfra.htm" �http://www.un.org/law/ilc/texts/State_responsibility/responsibilityfra.htm� (Last verified September 29, 2004) 


� 28 U.S.C. s 1605 (1988) Sec.7(B)(i) 


� Consider, for example, the South African Truth and Reconciliation Commission and Bosnia and Herzegovina's Commission for Real Property Claims of Displaced Persons and Refugees.
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